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BEFORE THE

NATI ONAL LABOR RELATI ONS BOARD

In the Matter of:

M D- ATLANTI C RESTAURANT GROUP
LLC d/ b/a KELLY' S TAPROOM

Respondent Case No. 04-CA-162385
And
ROBIN C. HELMS, An I ndividual,

Charging Party.

The above-entitled nmatter cane on for hearing pursuant to

Noti ce, before THE HONORABLE MARK CARI SSIM, Adm nistrative Law

Judge, at the National Labor Relations Board, 615 Chestnut
Street, Courtroom 5, Phil adel phia, Pennsylvania, 19106, on

Wednesday, March 23, 2016, at 10:00 a.m

BURKE COURT REPORTI NG LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660
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APPEARANCES

1 On behalf of the CGeneral Counsel:

2

3 DAVI D FAYE, Esq.

4 Nat i onal Labor Rel ati ons Board, Region 4
5 615 Chestnut Street, Suite 710
6 Phi | adel phia, PA 19106-4413

7 davi d. faye@l r b. gov

8

9 On behalf of the Respondent:

10

11 NATHAN J. SCHADLER, Esq.

12 Conway Schadl er, LLC

13 3245 Ri dge Pi ke

14 Eagleville, PA 19403

15 (484) 997-2044

16 nat han@onwayschadl er. com

17

BURKE COURT REPORTI NG LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470

(973) 692- 0660
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OCO~NOOUITRAWNE

W TNESS

Robin C. Hel ns
Eugene M tchell
Angelia Mtchell

Chel sea Heyward

DIRECT CROSS REDI RECT  RECROSS

15 91 142
157 170 172
174 179 --
182 200 236

BURKE COURT REPORTI NG, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660
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1 EXHIBI TS
2 EXH BI TS | DENTI FI ED RECEI VED
3 Ceneral Counsel's
4 GC-1 6 6
5 GC- 2 87 88
6 GC-3 160 162
7 GC-4 163 165
8 GC-5 34 34
9 GC-6 227 235
10 Respondent's
11 R-2 120 121
12

BURKE COURT REPORTI NG LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470

(973) 692- 0660
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PROCEEDI NGS
(Time Noted: 10:12 a.m)

JUDGE CARISSIM: On the record.

The hearing will be in order. This is a formal trial
before the National Labor Relations Board in Md-Atlantic
Restaurant G oup LLC, d/b/a Kelly's Taproom Case 04- CA-162385.
The admi nistrative |law judge presiding is Mark Carissim. |'m
assigned to the Washington, DC, Ofice of Judges. Any
comuni cation should be addressed to that office. Any requests
for extensions of tinme should be addressed to the Chief
Adm ni strative Law Judge i n Washi ngton, DC.

W11 counsel and other representatives of the parties
pl ease state their appearances for the record? First, for the
general counsel ?

MR. FAYE: Thank you. David Faye, F-A-Y-E, National Labor
Rel ati ons Board, Region 4, 615 Chestnut Street, Suite 710,

Phi | adel phi a, Pennsyl vania, 19106-4413.

JUDGE CARISSIM: And for the Respondent?

MR. SCHADLER:  Good norning, Your Honor. Nathan Schadl er,
Conway Schadler, LLC. CQur address is 3245 Ri dge Pi ke,
Eagleville, PA, 19403.

JUDGE CARISSIM: Thank you. | know that there have been
sone settlenment discussions between the parties. The case
hasn't settled, but | will tell you that if there is any desire

to revisit that issue during this hearing to et nme know and |

BURKE COURT REPORTI NG LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470

(973) 692- 0660
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1 wll give you a reasonable recess to do that.

2 At this time, M. Faye, I'd |ike you to nove to introduce
3 the formal papers in this case.

4 MR. FAYE: |'d nove that General Counsel Exhibit 1, which
5 constitutes the formal papers, now that I have shown them

6 before the hearing began to Respondent's counsel, so |

7 therefore request that they be noved into evidence.

8 (CGeneral Counsel's GC-1 identified.)

9 JUDGE CARISSIM: That is Ceneral Counsel Exhibit 1,

10 correct?

11 MR. FAYE: That's right, Your Honor.

12 JUDGE CARISSIM: Is there any objection to Ceneral

13 Counsel Exhibit 1?

14 MR. SCHADLER: There is no objection, Your Honor. |'ve
15 had the opportunity to review themat today's hearing and I'd
16 seen themprior, Your Honor, through the course of the matter.
17 JUDGE CARI SSIM: Thank you. GCeneral Counsel Exhibit 1 is
18 admtted.

19 (CGeneral Counsel's GC-1 received.)
20 JUDGE CARISSIM: Are there any prelimnary notions to be
21 made first by the CGeneral Counsel ?
22 MR. FAYE: The one notion, Your Honor, is | would nove to
23 sequester w tnesses.
24 JUDGE CARISSIM: It's the Board's policy that if a notion
25 to sequester is nmade that | nust grant it and | will do so in

BURKE COURT REPORTI NG LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470

(973) 692- 0660
141a
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1 this case. A sequestration order is being issued in this

2 proceeding. This neans that all persons who expect to be

3 <called as witnesses in this proceeding other than a person

4 designated as essential to the presentation of a party's case
5 wll be required to remain outside the courtroom whenever

6 testinony or the proceedings are taking place.

7 Alimted exception applies to witnesses who are all eged
8 discrimnatees in this matter. They nmay be present in the

9 courtroomat all tinmes other than when w tnesses for the

10 Ceneral Counsel or Charging Party are giving testinony about
11 the sane events about which the alleged discrimnatee is

12 expected to testify.

13 The sequestration order also prohibits all w tnesses from
14 discussing wth any other witness or any possible wtness the
15 testinony he or she has already given or will give. Likew se,
16 counsel for a party may not disclose to any witness the

17 testinony of any other wi tness. Counsel may, however, inform
18 his or her own witness of the content of testinony given by an
19 opposing party's witness in order to prepare to rebut that
20 w tness' testinony.
21 It is the responsibility of counsel to see that they and
22 their witnesses conply with the sequestration rule.
23 Does the General Counsel wi sh to designate a
24 representative that can remain throughout the hearing even if
25 called as a witness?

BURKE COURT REPORTI NG LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470

(973) 692- 0660
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1 MR. FAYE: Your Honor, the Charging Party, who is ny

2 representative.

3 JUDGE CARISSIM: The Charging Party is an individua

4 as a party has aright to remain throughout the hearing. So

5 M. Helns will be the GC representative but as | indicated she
6 1is a party to the case.

7 For the Respondent?

8 MR. SCHADLER: Yes, Your Honor. W have two individuals

9 in the courtroom Gene and Angie Mtchell, who are naned in the
10 matter as well.

11 JUDGE CARISSIM:  Yes.

12 MR. SCHADLER: 1'd request their perm ssion to stay.

13 have also stated that an individual naned M. Hargraves, who is
14 a current nanager at Kelly's, has absolutely no -- any kind of
15 relevant information, was not there at the tine or any rel evant
16 proceedings. He is here just sinply to witness the

17 proceedings. He will be here around 11 o'clock. He is

18 sonebody that we will not call. W have no purpose to cal

19 him has no relevant information.

20 JUDGE CARISSIM: Oher than witnesses, it's a public

21 hearing so anybody else is welcone to remain through the

22 hearing. But you are only entitled to one representative.

23 MR. SCHADLER: | know, Your Honor, so I'mgoing to have to
24 have that conversation right now.

25 JUDGE CARISSIM: Do you want to go off the record to do

BURKE COURT REPORTI NG LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470

(973) 692- 0660
143a



Caaeel6643000 Dooumenht006831272688304 PRggel26 Dastd-HdddO08I812A0T7

1 that?

2 MR. SCHADLER: Yes, if | may, Your Honor.

3 JUDGE CARISSIM: Of the record

4 (O f the record.)

5 JUDGE CARISSIM: M. Schadler, have you nade a deci sion

6 about who you wish to designate as your representative?

7 MR. SCHADLER: Yes, Your Honor, designate Angie Mtchell.
8 JUDGE CARISSIM: M. Mtchell, you can remain throughout
9 the hearing even if called as a wtness.

10 Al so, we discussed, both parties are in agreenent and it's
11 ny practice unless the parties feel otherw se that the

12 sequestration order will go into effect after opening

13 statenents and prior to the calling of the first wtness.

14 other words, everybody can remain in the hearing roomfor

15 opening statenents.

16 Now | understand there's also sonme prelimnary issues with
17 regard to the conplaint and sone of the substantive allegations
18 in the conmplaint. M. Faye, is there any anendnent to the

19 conplaint that the General Counsel is going to nake at this
20 tine?
21 MR. FAYE: Yes, Your Honor. First, we're asking for
22 confirmation from Respondent for typographical reasons of the
23 nane. |I'mtold that Kelly's Taproomthat actually the word
24  Taproom should be -- is one word and therefore we have a nane
25 that is slightly off here for the Respondent. |If that is

BURKE COURT REPORTI NG LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470

(973) 692- 0660
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1 indeed the case, which |I understand, | would request that al

2 the formal papers be anended to reflect the | egal nanme of the

3 Enployer, that the last word should be Taproom as one word, not
4 two.

5 JUDGE CARISSIM: M. Schadl er?

6 MR. SCHADLER: No objection to that, Your Honor. W would
7 make no issue of any typos that weren't corrected as it

8 pertains to the nane of the business. W certainly acknow edge
9 we're here and we're the appropriate entity.

10 JUDGE CARISSIM: For ny decision, it will have the word
11 Taproom Frankly, | wondered about that when | | ooked at the
12 pleadings. In ny view, it always was one word, but | can

13 always be corrected. So now we know and that's the manner in
14 which | will refer to the Respondent.

15 Is there anything further?

16 MR. FAYE: Yes, Your Honor. Counsel and | have previously
17 spoken about Paragraph 3 in the conplaint. M understanding is
18 Respondent, at this tinme, is willing to enter into a

19 stipulation that Eugene Mtchell, Angelia Mtchell, and Ryan
20 Henry are supervisors of Respondent within the neani ng of
21 Section 2(11) of the Act and agents of Respondent within the
22 nmeaning of Section 2(13) of the Act. | understood that this
23 could be acconplished either by stipulation or an anmended
24  answer.
25 JUDGE CARISSIM: That is true. M. Schadler, do you

BURKE COURT REPORTI NG LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470

(973) 692- 0660
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1 stipulate that Eugene Mtchell, Angelia Mtchell, and Ryan

2 Henry are supervisors within the nmeaning of 2(11) and agents

3 wthin the nmeaning of Section 2(13)?

4 MR. SCHADLER: Yes, we do. For purposes of this hearing

5 we do stipulate to that fact.

6 JUDGE CARISSIM: Very good. | wll accept the

7 stipulation.

8 MR. FAYE: Thank you.

9 JUDGE CARISSIM: M. Faye, is there anything further

10 before your opening statenent?

11 MR. FAYE: Yes. On Paragraph 4(a), Your Honor, |

12 indicated to Respondent's counsel previously that I'"mnoving to
13 amend to delete the words "and the | oss of pay resulting from
14 the mal functioning of Respondent's conputer system™ in other
15 words the last portion of 4(a).

16 JUDGE CARISSIM: As | understand your statenent,

17 Paragraph 4 is anended to end after the word "schedules,” is

18 that correct?

19 MR. FAYE: Correct.
20 JUDGE CARISSIM: |Is there any opposition to that proposed
21 amendnent, M. Schadler?
22 MR. SCHADLER: No, Your Honor. Just so it's clear for the
23 record then 4(a) would read as follows, "In March and April,
24 2015, Respondent's enpl oyees, including Robin C. Helns, openly
25 conpl ai ned about shift schedul es.”

BURKE COURT REPORTI NG LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
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JUDGE CARISSIM: M. Faye, in agreenent?

MR. FAYE: Yes, | am Your Honor.

JUDGE CARISSIM: Very good. | wll grant the anendnent
to the conplaint.

MR. FAYE: Your Honor, as to Paragraph 1, which is as to
the service of the charge, while Respondent has denied that the
charges are valid, claimng there has not been any evidence to
support the charge, frankly it would be ny position that the
charge is valid even if it was unsupported. The point of 1 is
about the filing and the service, which is being admtted, and
| was wondering whether or not at this tine whether
Respondent’'s counsel would strike the portion about -- the
second sentence of his answer on Paragraph 1 as challenging the
validity of the charge.

JUDGE CARISSIM: M. Schadl er?

MR. SCHADLER:  Your Honor, first off we do challenge the
validity of the charge and I would not --

JUDGE CARISSIM: Well, the main thing is the filing and
the service of the charge is admtted, and that's the operative
fact. O f the record.

(OFf the record.)

JUDGE CARISSIM: On the record.

M. Faye, are you ready for an opening statenent?

MR FAYE: If | may, Your Honor, | just want to conment --

JUDGE CARISSIM: Oh, you have sonething el se?
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MR. FAYE: Paragraph 2, | know that Respondent has deni ed
Paragraph 2(c). | have never seen where it doesn't flow |If
(a) and (b) are admtted, it doesn't flowto the |egal
concl usion of (c).

JUDGE CARISSIM: (a) and (b) are the inportant ones so
they're the facts. They're admtted. |If (a) and (b) are
admtted then I"'mgoing to find that the Respondent is an
Enpl oyer engaged in comrerce within the neaning of the Act
regardl ess of what the Respondent's answer says with respect to
Par agr aph C.

MR. FAYE: Thank you, Your Honor. Wth that | would be
prepared to give a very brief opening statenent.

JUDGE CARISSIM: You may proceed, sir.

MR. FAYE: Your Honor, the evidence will show that the
Enpl oyer unlawful |y di scharged the Charging Party, enployee
Robi n Hel ns, because she engaged in protected concerted
activity concerning conplaints about shift schedules in
violation of Section 8(a)(1l) of the Act. The Enpl oyer had
know edge and ani nus.

Further, the PCA occurred shortly before the discharge
thereby indicating strong timng. | respectively urge Your
Honor to find for the General Counsel. Thank you.

JUDGE CARISSIM: Thank you. M. Schadler, do you wish to
make an opening statenent at this tinme?

MR. SCHADLER:  Yes, Your Honor, just very briefly as well
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1 because the issues in this case, Your Honor, you're going to

2 see are very finite and very specific. The two issues that are
3 going to come up in this trial fromour perspective and what we
4 wll be arguing is that there is no concerted activity and nor
5 is the discharge in this case renptely connected to any

6 allegation of concerted activity.

7 Your Honor, there have been recent decisions handed down

8 Dby the Third actually that are directly on point on these

9 issues. | believe the testinony is going to very clearly state
10 that what we are seeing here was an individual, the evidence

11 wll show, who was acting on her own behal f, not on behal f of
12 any other enployees as we will submt to the Court the

13 concerted activity test.

14 Al so, under the appropriate standards that are required to
15 show for termnation and that would be specifically, and | want
16 to give the Court the cite because we will be using it as well.
17 1t would be the Wight Line test and that woul d be found at

18 Wight Line is actually cited in a case that we're going to be
19 citing and it's nore articulate to the point which is MCPC,

20 2016 W 559219. And that's going to be the discussion we're

21 tal king about, Your Honor. That will be the appropriate test
22 we submt to the Court under which the Court should anal yze

23 this termnation and we believe the government will cone up

24 woefully short on both prongs of this.

25 JUDGE CARISSIM: Thank you.
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MR. SCHADLER:  Thank you, Your Honor. And, Your Honor,
with that | believe with the conclusion of the opening
statenent, | wll ask M. Gene Mtchell to step out of the
room

JUDGE CARISSIM: Very good. Let's go off the record.

(O f the record.)

JUDGE CARISSIM: General Counsel, you may call your first
W t ness.

MR. FAYE: Yes, Your Honor. | call Robin Catherine Hel ns.
Catherine is spelled GA-T-HE-RI-NE

JUDGE CARISSIM: M. Helnms, if you would pl ease raise
your right hand?

(Wher eupon,

ROBI N CATHERI NE HELIMS,
was called as a wtness by and on behalf of the General Counsel
and, after having been duly sworn, was exam ned and testified
as follows:)

JUDGE CARISSIM: Pl ease have a seat.

THE WTNESS: Thank you

COURT REPORTER: Can you say and spell your nane?

THE WTNESS: Sure. R OB-I1-N C, Helnms, HEL-MS.

DI RECT EXAM NATI ON
BY MR FAYE:
Q Pl ease state your nane and address for the record.

A Robin C. Helns, 72 North Sycanore Avenue, Cifton Heights,
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suspensions and witten warnings did you ever

Enpl oyer ?

A None.

Q How woul d you descri be your attendance record with the
Enpl oyer ?

A Perfect.

Q What is your highest |evel of education?

And the zip code?

19018.

Were you enpl oyed at Kelly's Taproonf

Yes, | was.

Where is the Enpl oyer |ocated?

Bryn Maw, Pennsylvania, just next to Villanova.
VWho makes up the bulk of the Enployer's clientel e?
Villanova University students.

When were you hired?

March 2014.

Are you still enployed there?

No, |'"m not.

Wy ?

| was fired for making conplaints.

Pl ease keep your voice up. Wen were you di scharged?

April 30th of 2015.

Bef ore your discharge, what if any discipline |ike
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1 A | have a Master's of Arts degree.

2 Q What was your position with the Enpl oyer?

3 A Bart ender.

4 Q Prior to being enployed by the Enployer, how |l ong were you
5 a bartender el sewhere?

6 A Of and on, for sixteen years.

7 Q Were you hired by the Enployer as full-tine or part-tine?
8 A Part-tinme.

9 Q In April 2015, about how many hours did you work per week?
10 A 30 to al nost 40.

11 Q When did you begin working this nunber of hours?

12 A April, late March, April

13 Q  2015.

14 A 2015, vyes.

15 Q In April 2015, what shifts were you working?

16 A They varied. Consistently, it should have been

17 consistently Thursday, Friday, Saturday. Random | hel ped out
18 on picking up Sundays. Sonetines, it was Tuesdays and

19 Wednesdays, also with varied hours those days.
20 Q Renenber to keep up your voice, please. Howif at all did
21 this conpare with the shifts you worked previously?
22 A It was significantly nore hours but the anobunt of nobney
23 for those less desired shifts wasn't equaling nore take-hone
24  noney.
25 Q What are the nost lucrative shifts for a bartender?
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Thur sday, Friday, Saturday with a 5 o'clock start tine.
5:00 p.m?

5:00 p.m, correct.

What shifts did you desire to work?

Those lucrative shifts.

How many bartenders were enployed at Kelly's?

Roughly eight, plus or m nus.

Was Kelly's a union or nonunion facility?

It was a nonunion facility.

Wio schedul ed the shifts at Kelly's?

The manager scheduled the shifts and then they were

approved by Gene and Angi e, Cene and/or Angie.

> O » O » O >» O >» O

Mtchel | ?

Correct.

How did the staff |earn of the schedul e?
W woul d receive an email

Fronf

From Ryan, typically.

Ryan's | ast nane?

Ryan Henry.

Wio is Ryan Henry?

He was the manager there towards the end of ny position.

When did the staff, in March and April 2015 usually get

t he schedul e?

A

Sat urday, usually evening.
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Q The schedul es were for the week begi nni ng when?
A Monday, two days | ater.
Q VWhat in your view was the general feeling of the
bartenders during your enploynent with the scheduling process?
MR. SCHADLER:  Obj ection, Your Honor. Calls for
specul ati on.
JUDGE CARISSIM: Sustained. M. Helns, let ne explain

the rules and you're doing well. There is a little pause

O [e¢) ~ (o] ol BN w N =

bet ween the question and the answer which gives the opposing
10 counsel a chance to object. And if |I say the objection is

11 sustained that nmeans | didn't |like the question and the

12 attorney has to ask another one.

13 THE WTNESS: kay.

14 JUDGE CARISSIM: If | say overruled that neans the

15 question is okay.

16 THE WTNESS: | was waiting for sonebody to tell ne what
17 to do, thanks.

18 JUDGE CARISSIM: Yeah. And then you can answer. Ckay?
19 THE W TNESS: kay.

20 BY MR FAYE:

21 Q As to your state of mnd, what was your viewpoint of your
22 own schedul ing of hours?

23 A Frustrated, very frustrated.

24  Q Why ?

25 MR. SCHADLER:  (Obj ection, Your Honor.
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JUDGE CARISSIM: Basis?

MR. SCHADLER: | would have no problemif counsel asked
t he question what were her feelings, but just so the record
reflect that she's articulating hers and not the feeling of
anyone el se.

MR. FAYE: | did ask what was your feeling.

JUDGE CARISSIM: R ght. The answer was not particularly
responsive in that respect to counsel's question. So you
understand the question, M. Faye is asking you about your own
feelings. That's what this question is about.

THE W TNESS: Yes.

JUDGE CARISSIM: Al right, very good.

MR. SCHADLER: And | would nove to strike any reference t

JUDGE CARISSIM: |I'mnot going to strike testinony, but
" mnot going to consider the reference to, at this point,
e "

MR. SCHADLER: Thank you, Your Honor.
BY MR FAYE:
Q What was your feeling?
A | was frustrated.
Q About what ?
A About the inconsistency, the | ack of know edge of when |
woul d be working in the next couple of days and what that

schedul e woul d | ook |i ke.

BURKE COURT REPORTI NG LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470

(973) 692- 0660
155a

20

o



Cose: 143D Domuumenit: (UBRNZAFREN  Fege: 138 Msite Fibet (8280 2017

1 Q VWhat tinme frame was this frustration in conparison to the
2 fact that you were discharged in 2015?

3 A Towards the very end of ny stay with Kelly's, very nuch
4 late March, April.

5 Q In late March and April of 20157

6 A Correct.

7 Q How woul d you descri be your feelings to this scheduling
8 before that tinme frame?

9 A | was generally happy with it.

10 Q What in your view was managenent's feeling towards

11 enpl oyees di scussing working conditions?

12 A It was very nmuch frowned upon

13 MR. SCHADLER: (njection, Your Honor.

14 JUDGE CARISSIM: 1I'mgoing to sustain the objection to
15 that question. |If there is anything specific that you want to
16 bring out that's one thing, but I"mgoing to sustain the

17 objection to that question.

18 BY MR FAYE:

19 Q Who is Kris Flood?
20 A She was a co-worker of mne at Kelly's Taproom
21 Q And this is Kris, K-R-1-S?
22 A Correct.
23 Q Was she part-tine or full-tine?
24 A Wen | started she was a full-tinme enpl oyee of
25 Md-Atlantic Restaurant G oup, only part-tine at Kelly's.
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1 Q I f you know, how did that cone about?

2 A From Kris' perspective --

3 MR. SCHADLER:  (Obj ection, Your Honor.

4 JUDGE CARISSIM: Well, if you' re going to have a

5 conversation, you know, perspectives, feelings, | nean what

6 people said to you or what you said to themis what's rel evant.
7 THE W TNESS: kay.

8 JUDGE CARISSIM: So if you could keep that in mnd. Wy
9 don't you ask your question again, counsel.

10 BY MR FAYE:

11 Q How did it cone to be that, if you know, that Kris Fl ood
12 cane to be working at Kelly's with nore hours?

13 A She told ne that --

14 MR. SCHADLER:  Qbj ection, hearsay.

15 JUDGE CARISSIM: Is Ms. Flood going to testify?

16 MR, FAYE: No.

17 JUDGE CARISSIM: Well, then it's hearsay. |1'magoing to
18 admt it. Hearsay is adm ssible in Board proceedings. The
19 weight | attach to it will be the subject of argunent.

20 MR. SCHADLER: O course.

21 THE WTNESS: Do | continue?

22 JUDGE CARISSIM: You can answer.

23 BY MR FAYE

24  Q Can you explain --

25 A Yes.
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1 Q -- in your understanding how Kris Flood -- is it correct
2 she had hours at Kelly's?

3 A Correct.

4 Q And what if any other hours did she have at anot her

5 facility?

6 A She worked nore full-tinme hours at the Ale House, Garrett
7 HIl A e House.

8 JUDGE CARI SSIM: Excuse nme, M. Faye. How do you know
9 that?

10 THE WTNESS: She told ne that she did. She was only

11 available to work at Kelly's on Fridays. That's when she

12 worked there because she was otherwi se at Garrett H Il Ae

13 House.

14 JUDGE CARISSIM: Do you recall when she told you that

15 approxi matel y?

16 THE WTNESS: Well, probably nmy first day. | knew that
17 she worked at Kelly's only on Friday. She was there ny very
18 first night.

19 JUDGE CARISSIM: Your first day of enploynent?
20 THE W TNESS: Yes.
21 JUDGE CARISSIM: And that again was? | know you told ne,
22  but --
23 THE WTNESS: That was early March of 2014.
24 JUDGE CARISSIM: Thank you.
25 THE WTNESS: | knew then that she worked at both pl aces.
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24
JUDGE CARISSIM: Al right.
THE WTNESS: Do | go back to answering the question?
MR. FAYE: Pl ease.
THE WTNESS: | don't know what to do.
JUDGE CARISSIM: Do you renenber the question?
THE WTNESS: | do. | renenber the question. Kris told

me that she cane to only work at Kelly's and no | onger the Ale
House because she nade conpl ai nts about her schedul e, about
having to train her replacenent and then her replacenent taking
her hours there, and she was disciplined by being noved over to
Kelly's and no | onger being allowed to work at the Al e House.
BY MR FAYE:

Q VWhat is the relationship of the Ale House that you
referred to, to Kelly's?

A It is part of the Md-Atlantic Restaurant G oup.

Q What consists of the Md-Atlantic Restaurant G oup?

A It is Kelly's Taproom Flip & Bailey's, and Garrett Hill
Al e House.

Q The last two entities are | ocated where?

A I n Rosenont, Pennsylvania, just right down the road, which
is also next to Villanova.

Q About two weeks before your discharge on April 30, 2015,
did you have a conversation with Ryan Henry about your shift?
A Yes, | did.

Q Who again is Ryan Henry?
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A He was the manager.
Q Where did the conversation take place?
A In his office downstairs.
Did you have a conversation with Ryan Henry in the service
bar area?
A | did.
Q If | can address that conversation in the service bar area

at Kelly's, what if anything did you say to M. Henry?

A That | was increasingly frustrated and | wanted to speak
with the Mtchells, Gene and/or Angie, about the scheduling,
that nmyself and nmy co-workers were feeling.

Q What if anything did you tell M. Henry regarding being a
seni or enpl oyee?

A That as we were getting closer to graduation and the prine
shifts were becom ng avail abl e, the increased business that was
going to sustain us for the summer, | wanted to nmake sure that
wi th new enpl oyees coming in that the senior enployees weren't
going to | ose those shifts.

Q What did M. Henry reply?

A He told me not to make any conplaints to Gene, that a

di shwasher who was al so the cleaner recently told Gene that he
wasn't going to be available for the next few Saturdays, and
Ryan was told to take himoff of the cleaning schedule as a
retribution for requesting off.

Q Who is Kristin Lang?
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1 A She was one of ny first managers when | was enpl oyed at

2 Kelly's.

3 Q When did she stop being a nmanager?

4 A Decenber 2014.

5 Q Did she | eave the Enpl oyer at that tine?

6 A She left to have a baby. She left on maternity | eave and
7 didn't conme back.

8 Q This is Kristin, K-R1-ST-1-N?

9 A | don't really -- | can't really definitely tell you I

10 know the spelling of her nane.

11 Q Who if anyone replaced Kristin Lang as nanager ?

12 A Ryan Henry. They overl apped before she | eft because she
13 was going on maternity | eave.

14 Q In | ate Novenber or early Decenber 2014, what if anything
15 does Ms. Lang tell you about conpl ai ni ng?

16 A That it was going to get her in trouble. That she

17 couldn't handle that stress right now And that --

18 Q What woul d get her in trouble, did she indicate?

19 A If I conplained to Gene and Angie. | told her that | was

20 frustrated with her m smanagenent of the schedule and that if |
21 conplained to Gene and Angie or brought it up to themthat she
22 would then get in trouble, that she couldn't handl e that

23 stress, and all that would happen is she would be told to take
24 shifts away from ne.

25 JUDGE CARISSIM: 1'mgoing to interrupt for a second,

BURKE COURT REPORTI NG LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470

(973) 692- 0660
161a



Cose: 143D Domuumenit: (UBRNZPAFREN  Fege: 1204 st ket (08 28/ 2017

O [e¢) ~ (o] ol BN w N =

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

27

M. Faye. M. Lang is not alleged in the conplaint, correct?

MR. FAYE: Correct. Her successor is.

JUDGE CARISSIM: So the question | have is M. Schadler,
do you stipulate that Ms. Lang is a supervisor within the
meani ng of the Act?

MR. SCHADLER: At this tinme, | cannot stipulate to that,
Your Honor. This is the first I'mhearing about this. This is
essentially I can't --

JUDGE CARISSIM: Wthout a stipulation that's an issue.

If you want to pursue that, counsel, you can, if you want to
ask questions on supervisory status. But at this point, | want
to make sure you understand that absent a stipulation, if your
contention is that | should rely on her statenents as

adm ssi ons agai nst Respondent, |'m going to need evidence as to
what her status is.

BY MR FAYE:

Q What if any difference was there between the duties and
authority of Kristin Lang as nmanager versus the duties and
authority of Ryan Henry?

A To nmy know edge, the only difference was when Kristin
started she had a little nore authority than Ryan ever did.

She was originally able to go into the system and change our
time. So if soneone forgot to clock out, she could go into the
system and then nake that adjustnent for themto nake it an

earlier tinme rather than a later time. So if someone forgot to
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clock out and it was noticed the next day, it's 11 o'clock in
t he norni ng when we open, soneone is still clocked in, she
coul d go back into the conputer system and change their
clock-out tinme, if it was a server to 10:00 p. m the night
before, a bartender, 2:00 a.m in the norning. And that was
| ater sonething that was taken away fromher as ability to do
it in the conputer system but Ryan was never able to do it to
my know edge.

Q Who if anyone did Kristin Lang as nmanager report to?

A Gene and Angi e.

Q Who if anyone did Ryan Henry report to?

A Gene and Angi e.

MR. FAYE: Your Honor, | would now ask based on to see
whet her or not Respondent would enter into a stipulation since
we're tal king about the sane position as alleged to M. Henry,
who was a manager. | haven't heard anything from Respondent t
i ndi cate anything different.

JUDGE CARISSIM: Let's go off the record and the parties
can have a conversation. Of the record.

(OFf the record.)

JUDGE CARISSIM: What is your position with regard to
whet her or not Ms. Lang is a supervisor within the neaning of
Section 2(11) of the Act?

MR. SCHADLER: W are not willing to stipulate and we' ve

had di scussi on about the reasons for that off the record, whic
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if the Court would like we will put on the record.

JUDGE CARISSIM: That's up to you, sir. |If you feel
that's necessary, go ahead.

MR. SCHADLER: We'll sinply leave it as we will not
stipul at e.

JUDGE CARISSIM: Al right. M. Faye, you may ask
further questions if you wish to about Ms. Lang's supervisory
st at us.

MR. FAYE: Your Honor, may we go off the record for a
mnute? | would like to | ook at the docunents.

JUDGE CARISSIM: Of the record.

(O f the record.)

BY MR FAYE:

Q Can you tell us nore about what you know about the
authority of Kristin Lang when she was nmanager ?

A Sur e.

JUDGE CARISSIM: M. Faye, in order to make this nore
under standable, I'"mgoing to direct you to ask specific
guestions enunerating the authority set forth in Section 2(11)

of the statute. That's a very open-ended question and | don't

29

know where the witness is going to go with that. You know what

the standards are, so ask sone specific questions of the
authority.
BY MR FAYE:

Q What if any know edge do you have as to Kristin Lang's
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1 authority to hire an enployee, to discipline an enpl oyee, or to
2 fire an enpl oyee?

3 A Okay. Kristin Lang hired two co-bartenders while |

4 there.

5 Q Who?

6 A Joe Fairley and M ke Selino.

7 JUDGE CARISSIM: How do you know that?

8 MR. FAYE: How do you spell Selino?

9 JUDGE CARISSIM: How do you know that, Ms. Hel ns?

10 THE WTNESS: They were friends of hers. They were only
11 introduced to Kelly's through her. They were friends that she
12 had relationships prior to her comng to Kelly's.

13 JUDGE CARISSIM: How do you know that she hired thenf

14 THE WTNESS: She told nme that she did.

15 JUDGE CARISSIM: Al right.

16 BY MR FAYE:

17 Q When?

18 A | don't know the exact date that they were hired. Shortly
19 after she started.
20 Q When during your enploynment? Your enploynment was roughly
21 March of 2014 --
22 A Correct.
23 Q -- until April 30th of 2015.
24 A Yes.
25 Q Do you recall during what period? And if | understand
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1 vyou, when | asked you when Ms. Lang was nanager until, you said
2 Decenber of 2014.

3 A Correct.

4 Q So while she was manager while you were there, roughly

5 March 2014 until Decenber 2014, were these or any other

6 enployees hired by her during that period of tinme?

7 A | specifically recall these two enpl oyees being hired by

8 her because they were outside friends of hers and that had cone
9 up in our work together, in our interactions.

10 Q  Was this 2014?

11 A This was in 2014, between April and May | would -- ny

12 recollection is that that's when they started.

13 JUDGE CARISSIM: Wo were these discussions with?

14 referred to di scussions.

15 THE WTNESS: Onh, ny discussions were just general life

16 discussions.

17 JUDGE CARISSIM: Wth whon?

18 THE WTNESS: Joe Fairley, Mke Selino, and Kristin Lang,
19 not all together but separately throughout the courses of
20 working together.
21 JUDGE CARISSIM: Specifically, if you recall any
22 language, what did Ms. Lang tell you about her responsibility
23 for the hiring of these two individuals?
24 THE WTNESS: Sonething to the effect of these are ny
25 friends; they're good; they're going to be great; they' re fast;
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they are going to behave well; and we need guys. So | found
these -- these are two guys | know that | think will work out
wel | .

JUDGE CARISSIM: What if anything did she say about her
i nvol venent in the hiring process?

THE WTNESS: That she hired them | nean it wasn't a
really extensive conversation.

JUDGE CARISSIM: Did she use those words?

THE WTNESS: That she hired them yes, absolutely.

JUDGE CARISSIM: Thank you. M. Faye, you may continue.

THE WTNESS: Did you want nme to go on about the hiring
and firing?

JUDGE CARISSIM: Wit for a question.

THE WTNESS: Ckay. | didn't know.

JUDGE CARISSIM: Wit for a question.

THE W TNESS: kay.
BY MR FAYE:
Q What if anything el se do you know about the authority of
Kristin Lang as a manager to hire?
A She had nme submit ny paperwork again after she started so
that she had a copy of it for the files wwth ny -- it was an
anended start date. | signed it for the day that she had ne
fill it out. 1 had previously filled out simlar paperwork for

Angi e. But she, as the supervisor, said she needed to have

copies of that and make sure she had copies of it.
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1 Q l"d like to show you a docunent. You're referring to

2 Kristin Lang, K-R-1-S-T-1-N, which counsel for Respondent had
3 supplied prior to today's hearing in response to a subpoena.

4 JUDGE CARISSIM: VWhat exhibit nunber is this, sir?

5 MR. FAYE: Ceneral Counsel Exhibit 2.

6 JUDGE CARI SSIM: Thank you.

7 MR. FAYE: | just didn't know if you wanted to |look at it
8 first, Your Honor.

9 BY MR FAYE:

10 Q Is this the docunent you're referring to?

11 A Yes, it is.

12 Q Can you please tell us what it represents?

13 A It was ny contact information, nmy enployee information for
14 ny hiring.

15 Q Who filled out this docunent?

16 A Mysel f and Kristin Lang.

17 Q Toget her or separately?

18 A Toget her .

19 Q In what role was Kristin Lang, at that tine?

20 A Supervi sor, manager.

21 MR. FAYE: Because sone ot her docunents, Your Honor, were
22 pre-marked, 1'd request instead that this docunent be marked as

23 Ceneral Counsel Exhibit 5.
24 JUDGE CARISSIM: Al right, the docunent that the record

25 is going to show as previously referred to as CGeneral Counsel 2
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1 is really going to be General Counsel Exhibit 5. And that's

2 the nunber it's going to have on it, if it is introduced into
3 evidence.

4 (CGeneral Counsel's GC-5 identified.)

5 JUDGE CARISSIM: Are you now noving to introduce Ceneral
6 Counsel Exhibit 5 M. Faye?

7 MR. FAYE: Yes, Your Honor.

8 JUDGE CARISSIM: |Is there any objection to Ceneral

9 Counsel 57

10 MR. SCHADLER: Your Honor, no objection to the exhibit. |
11 wll have an objection as to | believe that they are going to
12 be asking that he be found to be a supervisor or a nmanager, but
13 | wll reserve that till the tinme that they nmake that notion
14 JUDGE CARISSIM: General Counsel Exhibit 5 is admtted.
15 (CGeneral Counsel's GC-5 received.)

16 MR. FAYE: | wll make copies, Your Honor, at a break.

17 JUDGE CARISSIM: And, M. Faye, since we're spending tine
18 on this and your position is that Ms. Lang is a supervisor

19 wthin the nmeaning of Section 2(11) of the Act, are you going
20 to anmend the conplaint to allege that?

21 MR. FAYE: No. | had not planned on anending the

22 conplaint, Your Honor, but it is the position of counsel for

23 the General Counsel that Kristin Lang was the manager of

24 Respondent and that she is a supervisor and agent of Respondent
25 within the nmeaning of the Act.

BURKE COURT REPORTI NG, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660

169a



Cose: 143D Domuumenit: (UBRNZAFRED  Fege: 152 st it (B 28/ 2017
35

JUDGE CARISSIM: Al right. And M. Schadl er, your
position on that?

MR. SCHADLER: | woul d object, Your Honor. There is a
specific section, and Your Honor has touched on this, in the
conplaint. And as Your Honor is aware the pleadi ng requirenent
is to put us on notice of these individuals because as Your
Honor specifically articulated these conments are now

attributed to ny clients. It is to provide us notice so that

O [e¢) ~ (o] ol BN w N =

we have a fair opportunity to explore that and to explore those
10 comments because they will be held against us. W have started
11 the hearing. W' ve had specific comments, conversations about
12 anendnents. And with respect to the Court, there was anot her
13 judge Your Honor is aware of beforehand that we had

14 conversations and conference calls going back to I want to even
15 say into the mddle of February where we tal ked about

16 amendnents and issues with the conplaint.

17 As Your Honor saw, we were willing to stipulate and nake
18 appropriate concessions to speed things along to get to the

19 issues. But now we have essentially started the hearing and we
20 are essentially jackpotted with this information when it's

21 clearly supposed to be stated in the conplaint. So we woul d

22 object to any kind of identification of this individual as

23 fitting within the Act because the statenents will come to be
24 attributed to our clients, which runs afoul conpletely to the

25 rules of procedure.
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JUDGE CARISSIM: 1I'mgoing to overrule the objection to
listening to this evidence. Now if you wish to -- contest
about it you can do so. And if you tell ne you need tine to
prepare a defense to the General Counsel's position that M.
Lang is a supervisor within the neaning of the Act, he says

agent, ny critical consideration is whether or not soneone

36

meets the criteria of Section 2(11) given the position that the

i ndi vi dual hel d.

"1l give you tinme to gather evidence if you wish to
contest that, but 1'mgoing to hear evidence with regard to
this individual and |I'm going to make a deci sion because |
think | amrequired to given what |'ve heard in this case so
far as to whether this person is a supervisor within 2(11)
and/ or an agent within the neaning of Section 2(13).

So with that, you may proceed, M. Faye.

MR. SCHADLER: Thank you, Your Honor. And just so the
Court is clear, I'll speak with ny clients about this issue
once we hear sonme of the testinony given and al so determ ne
whet her or not we need additional tine to track that
i nformation down.

JUDGE CARISSIM: Very good.

MR. SCHADLER: And | appreciate the Court's courtesy.

MR. FAYE: We are on the record, Your Honor, correct?

JUDGE CARISSIM: W are on the record.

MR. FAYE: |, frankly, amnot 100 percent sure it did not
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1 get cut off when | asked ny question and Ms. Lang -- Ms. Hel ns
2 was giving her response because of the objection.

3 JUDGE CARISSIM: You can ask your question again.

4 MR. FAYE: | think both got in and | don't want to | ead.
5 | had asked a question -- the question | asked was in |late

6 Novenber or early Decenber 2014, what if anything did Ms. Lang
7 tell you about conmplaining. | know that she began the

8 testinony because | --

9 JUDGE CARISSIM: That's all right. Let's nake sure that
10 we get an answer to your question. Do you understand the

11 question?

12 THE WTNESS: | do, | do. Re-answer it?

13 JUDGE CARISSIM: Yes, you can answer, M. Hel ns.

14 THE WTNESS: Kristin told ne that -- she asked ne not to
15 nake conplaints to Gene about her m smanagenent of the

16 schedule, that she couldn't take that stress this late in her
17 pregnancy, that it wasn't going to get ne anywhere anyway, that
18 there was just going to be a retaliation of nme losing shifts
19 and hours.
20 BY MR FAYE:
21 Q What if anything did she say woul d happen?
22 A That she was just going to be yelled at by Gene and Angi e,
23  which would then cause her the stress that | referenced.
24  Q Thank you for repeating. In Cctober or Novenber, 2014,
25 did Ms. Lang have a discussion with a group of enpl oyees?
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A She di d.
Q Were you present?
A | was.
Q VWher e?
A It was upstairs at the guest side of the service bar area
of the main bar. |I'msorry --
MR. SCHADLER: Your Honor, may | object also. | want to
put this on the record as well. W're talking about tine

frames that fall way outside of the range that has been pled in
4(a) as well. So we've essentially taken the entire hearing we
prepared and noved it back four nonths and now we're including
things -- it's a conplete anbush at this point. The conplaint
was not anended to include this woman as a supervisor of
Respondent, nor was it anmended to include any of these
conversations that they are now all egi ng took place and are

attributable to ny client.

We're tal king about -- we were provided a conplaint and
hearing notice. 1'ma bit frustrated because we even filed a
Bill of Particulars in this case, which we do not normally do,

and now we' ve bot h expanded who is included as a nanager and
also the tine frame that we're tal king about which is
specifically stated in the conplaint as March and April of
2015. And we're going all the way back now to 2014.

JUDGE CARISSIM: M. Faye, do you want to respond to

t hat ?
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1 MR. FAYE: Well, first of all, there was a Bill of

2 Particulars and it was denied and denied very quickly by Deputy
3 Chief Judge Arthur Ancthan. Second of all, we're tal ki ng about
4 avery limted period of tine even wth these questions. |[|'ve
5 gone back -- she was fired, Ms. Helnms was fired April 30, 2015,
6 so |'ve gone back as far as half a year on a few questions,

7 certain questions. But they're relevant to, | think to --

8 JUDGE CARISSIM: Relevant to what, sir? Wat's the

9 relevancy?

10 MR. FAYE: | think to what happened as far -- | don't want
11 to lead the witness with her sitting here but --

12 JUDGE CARISSIM: Al right, I want to hear this. This
13 happens sonetines, Ms. Helnms. |1'mgoing to ask you to step

14 outside the hearing room

15 THE W TNESS:  Sure.

16 MR. SCHADLER: Wbuld you like Angie to step outside as

17 well, Your Honor?

18 JUDGE CARISSIM: No, she does not have to.

19 MR. SCHADLER: Thank you, Your Honor.
20 JUDGE CARISSIM: And we'll let you know when we're ready
21 to start the testinony.
22 THE WTNESS: Here? O do you want ne to go further away?
23 JUDGE CARISSIM: As long as you can't hear anything
24 com ng through
25 THE WTNESS: Go up to |ike the glass doors?
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1 MR. SCHADLER: There's a waiting roomwhere the glass

2 doors --

3 THE W TNESS: Yeah, sure, | can do that.

4 MR. FAYE: Are we on the record, Your Honor?

5 JUDGE CARISSIM: W are on the record.

6 MR. FAYE: There were objections that you sustained, Your
7 Honor, as to the viewpoints from her standpoint as to the

8 feelings and thoughts of other enpl oyees as background. So

9 instead | was going through nore specifics.

10 JUDGE CARISSIM: Well, you need specifics, sir, because
11 feelings and inpressions nmean nothing to nme. | can't base

12 findings on that. So as | said, if you have specifics that's
13 one thing and I"'mgoing to let you do that. But the Respondent
14 has an objection. | nean if you felt, in other words, this

15 person wasn't in the conplaint. Now that's gone. | nean that
16 didn't happen. Now | have an issue with respect to this and I
17 need to decide this issue.

18 |"mgoing to let you continue with this. You're going to
19 need to have -- | need nore evidence on the supervisory status.
200 M. Schadler, I'mgoing to give you, as | say, if you need tine
21 to find a witness, bring a wwtness in, I"'mgoing to have to
22 give you that given these circunstances. If we can't finish
23 this hearing in this sitting that's unfortunate but that's what
24 we're going to have to do.
25 MR. SCHADLER: | appreciate that, Your Honor. My
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1 objectionis noted for the record. | appreciate the Court's
2 position that we find ourselves in.

3 JUDGE CARISSIM: So you tell nme what you want to do,

4 | agree this wasn't in the conplaint and given the way NLRB
5 proceedings work, this is the first tine you' ve heard about any
6 of this.

7 MR. SCHADLER: That is correct, Your Honor.

8 JUDGE CARISSIM: Al right.

9 MR. FAYE: Well, | didn't allege, Your Honor, that

10 anything that Ms. Lang said is independently --

11 JUDGE CARISSIM: No, sir, but you told nme that you're
12 going to rely on this as background evi dence to support your
13 case, right? Now again if it was an adm ssion froma

14  supervisor agent, that's one thing. [f it's hearsay

15 statenents froman enployee it nmay be admissible, but it

16 doesn't carry the sanme weight. W all know that.

17 |"mgoing to | et you proceed. But | have to be fair to
18 Respondent. And if they tell ne, whatever they tell ne,

19 have to deal with it. W'Ill all have to deal with it. Are we
20 ready to go?
21 MR, FAYE: Yes.
22 MR. SCHADLER: Wbuld you like me to get the w tness,
23  Honor?
24 JUDGE CARISSIM: Yes. Let's go off the record.
25 (O f the record.)
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1 JUDGE CARISSIM: Back on the record.
2 M. Faye, you may proceed.
3 MR. FAYE: Thank you.
4 BY MR FAYE:
5 Q Ms. Hel ns, | asked you about a discussion in Cctober or
6 Novenber 2014 with a group of enployees in which you were
7 present?
8 A Yes.
9 Q Where was it hel d?
10 A By the service bar area of the main bar.
11 Q At this neeting, what if anything did the enpl oyees tell
12 M. Lang?
13 A There were discussions about the general unhappiness with
14 sone of the shift things that had been happening lately.
15 Q Wth the shift?
16 A Wth the shift scheduling.
17 JUDGE CARI SSIM: What enpl oyees were present, M. Hel ns?
18 THE WTNESS: | recall nyself there, Joe Fairley there,
19 Kristin Lang. | amalnost certain Chris Healy was there.

20 BY MR FAYE

21 Q What was the nane?

22 A Chris Healy.

23 Q That's a male so it's GHR1-S?
24 A CHRI-S

25 Q HEALY.
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JUDGE CARISSIM: M. Healy, what did he do at Kelly's
Tapr oonf

THE WTNESS: He was a server at that point.

JUDGE CARISSIM: Al right. You may continue, M. Faye.

MR, FAYE: Well, in response to what the enpl oyees
conpl ai ned about what did Ms. Lang reply?

JUDGE CARISSIM: I'ma little uncertain. Rather than
sayi ng enpl oyees, | have sone nanes here now. Wat did you say

if anything to Ms. Lang at this neeting, M. Helns?

THE WTNESS: | was informal. It wasn't a planned
meeting. It was very informal. It was issue with start tine,
upcom ng schedul e, what the start tines were. Joe --

JUDGE CARISSIM: Last nane, please?

THE WTNESS: Joe Fairley had simlar conplaints. Joe
specifically had conplaints that he wrked day shifts and,
therefore, he should get all the early start tines that were
avai | abl e and that anyone that didn't work a day shift,
therefore, shouldn't get any early start tines. So he nade
that conplaint to Kristin.

And ny rebuttal to that was that | pick up Sundays. By
working that terrible shift which is very nuch equal to or |ess
than a day shift that | was also then entitled to sone of these
early start tines, that | was essentially paying ny dues al so
by going in to work days and hours that | knew | wasn't going

to make any noney.
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1 JUDGE CARISSIM: What if anything did M. Healy say?

2 THE WTNESS: | think he wasn't nmaking conpl aints so nmuch
3 as he said he just would like to be on the bar staff.

4 JUDGE CARISSIM: M. Faye, you nay proceed.

5 BY MR FAYE:

6 Q In response to the enpl oyees, what did Ms. Lang reply?

7 A That conpl aining wasn't going to get us anywhere. Again,
8 that it would just cause |oss of hours and not essentially get
9 us what we wanted. That he wasn't going to get earlier start

10 tinmes. | wasn't going to get earlier start tinmes by bringing

11 it to CGene or Angie.

12 Q What if anything nore specifically did Ms. Lang state

13 about CGene Mtchell?

14 A | apol ogi ze for ny | anguage. She said that he woul d | ose

15 his shit, those words, if we brought it up to him

16 Q Who is the he?

17 A Sorry, Gene.

18 JUDGE CARISSIM: And don't worry about any | anguage.

44

19 There's all kinds of |anguage that comes out in these hearings,

20 so what's inportant is that you tell us as best you can about

21 exactly what was said.

22 BY MR FAYE

23 Q So if | understand right, Gene will lost his shit if?

24 A The rest of it, | couldn't --

25 Q To the best of your nenory.
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A To the best of ny nenory, she said that phrase often and
she said it about this conversation. | renmenber because Joe
and | were pretty nuch back and forth with both of us feeling
that we earned those earlier shifts. And after that, he would
| ose his shit was the end of her exact wording. After that
it's just what | took away fromit.
Q Okay. During your last nonth to nonth and a half enpl oyed
by the Enployer, Kelly's, what if anything did you indicate to
manager Ryan Henry about shift scheduling during your I ast
nont hs of enpl oynent ?
A | indicated to Ryan that | was concerned about what the
schedul e was going to |l ook |ike noving forward, that | was
upset about the shift scheduling, and that it was shared by
nmysel f and ny co-workers.
Q What was shared?
A Qur frustration, our general unhappi ness.
Q Was this an isolated conversation that you had during your
| ast nonth to nonth and a half with M. Ryan or was this --
A No. It was very ongoi ng.
Q In late March 2015, did you and Kris Fl ood, together?
COURT REPORTER: Hol d on a second.
JUDGE CARISSIM: Of the record.

(Wher eupon, a luncheon recess was taken at 11:40 a.m)
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AFTEROON SESSSI ON
(12: 45)

JUDGE CARISSIM: On the record. M. Schadler?

MR. SCHADLER: Yes, | will, Your Honor. As we were
| eaving and we were |eaving due to an issue with the court
reporter, so | know none of this was on the record, the Court
in the presence of both counsel had asked nyself to discuss
with ny clients regarding the stipulation that was originally
proposed regarding Kristin as a manager, which we had
originally said we would not stipulate to. | would like to put
bot h what our decision is regarding that request and al so an
addi tional statenent on it regarding what our real issue is.

First off, I think if the evidence was put forward, in
candid of the tribunal and in accordance with the ethics of ny
client, the governnent would be able to prove that she was a
manager within the Act. However, we were served with this
conpl aint in Decenber of 2015 and we were given very scant
information about it. W actually nmade a notion for a Bill of
Particulars in this case specifically articulating this issue
because we didn't have any information. The governnent chose
not to anmend this conplaint. 1In fact, we have had no | ess than
four phone calls with the governnent and the judge prior to
Your Honor, Judge Flynn, where we had asked every tine woul d

there be amendnents. W were told that there was one anendnent
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1 but we were prom sed specifically that the anmendnent woul d not
2 be substantive.

3 Now i f the government is not noving to anend the

4 conplaint, then the information being offered to this Court

5 irrelevant because it would have no bearing on the matter being
6 brought forward. The conplaint is in these proceedings the

7 life blood of the defense because it needs to prepare for these
8 hearings. It provides us the tine frane and the individuals

9 that we should be | ooking at.

10 We did our due diligence. W have prepared for a third of
11 the year for this proceeding, since Decenber. W have prepared
12 given the very little information we had. Wen we asked for

13 nore, we were told there was none or that they woul d not

14 acqui esce because they denied our -- they noved to oppose our
15 notion and denied it.

16 Now wi t hout anending it, anmending the conplaint, they are
17 seeking to anend the conplaint. This is a significant

18 prejudice to our client. And | understand that the Court is as
19 handcuffed as we are on this issue. W have had no noti ce.
20 And | know that the Court has been nobst gracious in its
21 handling of the matter and saying that we would have nore tine,
22 but we prepared for a third of a year and ny clients have spent
23 tinme and noney on this issue. And to be clear, they want this
24 matter to be over with because they understand these things
25 need to nove forward and nove on, what they have done, and that
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they will be vindicated.

However, the fact of the matter is, is we are standing
here in the mddle of a hearing and now we are bei ng bonbarded
with additional information that could change significantly the
conversations | had with ny client prior to. And could quite
frankly change the strategy that | provide for the court to see
as ny considerable best effort, based on what you can see at
t he tabl e.

So ny argunent so nmuch isn't the fact that they can't
prove that she is a manager. They can. This runs afoul of any
notion of fairness. It deprives ny client the opportunity to
really effectively prepare for this hearing. The Court has
been nost gracious in its understanding of this issue and has
afforded us additional tine if necessary.

Really, we were given a roadmap and now told that we're
conpl etely changing course. And now we'll be forced to defend
a conpletely different action than the one we received in
Decenber which at anytinme prior to this hearing the government
could have noved to amend and we woul d have had a fairness, we
woul d have had no issue with it. The governnent not two weeks
ago dropped a subpoena on us seeking nunmerous itens. W noved
as fast as we could, ny clients and I, to conply. And we
actually got it in the night before it was due because we
wanted to be fair to the governnent, to give them an

opportunity to have this nmaterial.
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Despite all of that we stand here in the mddle of a
hearing and now are being told that the charges, the
substantive matters of this chargi ng docunent are being
conpl etely changed both in its extended scope and al so
W t nesses.

Your Honor is exceedingly well-versed in the | aw and knows
exactly what it neans to | abel a person a manager in these
proceedings. It's severe detrinent to ny client. This is an
i ndi vidual not named in the conplaint and also for a tine frame
not contained in the conplaint. The prejudice is enornous and
our issue isn't so nmuch with agreeing with the governnent's
contention that she is a manager, |'Il stipulate that she is.

It is what flows fromthat and the severe prejudice ny client
has. And I1'd just like to put that on the record.

JUDGE CARISSIM: Thank you, sir. |l'mgoing to accept the
stipulation that Ms. Lang is a supervisor within the neani ng of
the Act. As | indicated, if the failure of the General Counsel
to allege her to be a supervisor and/or agent has caused the
Respondent to feel that they are prejudiced, I will give the
Respondent what ever reasonable tine that they request in order
to prepare to neet the issues raised by the General Counsel's
contention first made in this trial that Kristin Lang is a
supervi sor and agent wi thin the neaning of the Act.

So with that we will proceed.

MR. FAYE: Your Honor, 1'd like an opportunity to respond
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briefly.
JUDGE CARISSIM:  You may.
MR. FAYE: To the speech. | don't feel that counsel has

been severely handi capped at all. WlIl before the conplaint,
the charge, the investigation, and | would think the Respondent
woul d have been aware. Al that | ambringing up is stuff that
cane up during the investigation, so that doesn't nean the
Respondent didn't know everything that we're tal ki ng about
during the investigation because it didn't cone up post
investigation. It canme up during the investigation. This is
not new evi dence.

Second of all, I was not the investigator. | am also not
the one who drafted the conplaint. At that tine, the regional
attorney has also retired on January 2nd of '16, so | don’t
think their remarks have nuch basis.

Second of all, we don't have to plead every single person
that's touched upon in the conplaints, in Paragraph 3 that
there were no ULP's alleged to be commtted by this individual.
But her name cane up during the investigation stage.

JUDGE CARISSIM: Al right. As | said, I"'mgoing to
accept the stipulation. But I wll tell you, sir, the interna
rationalizations of the Region are not ny concern. Wat | am
concerned about is conducting the hearing fairly and
efficiently, and the conplaint is the docunent that notifies

t he Respondent of what the issues are that are to be litigated.
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Now you are correct there are no unfair |abor practices

attributed to Ms. Lang. So | guess it is true there is not a
requi renent that she be alleged to be a supervisor in the
conplaint. But in this hearing it has becone an issue
regardi ng statenents that she nmade. Now those issues are un-
i nportant because | am sure, as you indicated, you're going to
contend in your brief that she is in fact a supervisor and any
statenents she makes, if | were to credit Ms. Helns' testinony,
are adm ssions agai nst inference agai nst the Respondent. Am/|
correct, sir?

MR. FAYE: Yes, it's true, Your Honor.

JUDGE CARISSIM: So that is the case. And so
consequently it would have been better in ny viewif the
Respondent had been notified that that is sonmeone who you are
claimng to be a supervisor and agent, and they could have
prepared nore adequately prior to the hearing.

At this juncture, the evidence is relevant clearly. So
the only thing | can do is to give the Respondent an
opportunity if they need it to have nore tine to rebut these
allegations if they feel they have a need to do so.

MR. FAYE: | understand, Your Honor, | do want to say
since it was attributed to ne, ny representati ons about what if
anything I mght anmend on the conplaint. | was trying to give
a heads-up but | don't have the authority on ny own to sinply

anmend the conpl aint and was contenpl ati ng an anmendnent, and ny
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point was it was not -- | said it would not add anything. |If
anything it's going to take away. And, indeed, once | had
approval, | notified counsel that | was anendi ng now hal f of
the sentence of the anendnent | was referring to. But |
clearly said | wouldn't be adding anything. | would be

del eting sonething, if anything, which | did.

JUDGE CARISSIM: Again, along those lines, | want to nake
a statement that | haven't nade beforehand but it's been ny
policy |ongstanding and you can | ook at the cases |I've witten.
My policy is that if there are any conpl aint anendnents to be
made, they nust be nmade before the General Counsel rests its
case unl ess sonething comes up on the Respondent's case that
the General Counsel couldn't have antici pated.

There are cases that say administrative | aw judges and the
Board, itself, can make findings of unfair |abor practices
based on matters that weren't alleged in the conplaint if they
were "fully litigated." That is not ny policy. M viewis to
afford a fairness to the Respondent, if there's going to be any
conpl ai nt amendnents nmade, they have to be made here so that |
know and so the Respondent knows what the trial is about. Now
the other thing is and it ties into this, if | credit any
statenents made by anybody who is a 2(11) supervisor or 2(13)
agent, if they are not alleged in the conplaint to be an unfair
| abor practice, I"'mnot going to find themto be an unfair

| abor practice. | may consider that evidence with regard to
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the questions that are presented in the conplaint, i.e. the

al | eged unl awf ul di scharge of Ms. Hel ns under Section 8(a)(1),
but 1'mnot going to find anything to be an unfair | abor
practice unless it's either in the conplaint or anended in the
conplaint and this hearing.

Now | don’t anticipate that there wll be, but | want to
put you on notice that that is ny policy and | always adhere to
it. Al right?

MR. FAYE: | hear you, Your Honor. | nean | would
respectfully of course disagree to that general principal
because of the case Redd-I of closely related allegations. |If
they're fully litigated, the ALJ can certainly find violations
based on the evidence produced at a hearing and the evi dence
can be confornmed to the pl eadings.

JUDGE CARISSIM: Right. But that is not sonmething |'m
going to do and I'm putting you notice and all parties on
notice, but particularly General Counsel, that | just don’t do
it. And the statenent at the hearing | think is a fair
i ndi cation so that nobody is surprised by that.

All right. | think we've covered the procedural issues
that we needed to discuss at this point.

MR. SCHADLER: Thank you, Your Honor.

MR. FAYE: Well, | would enter into that stipulation that
Kristin Lang, K-R-1-S-T-1-N, is a statutory supervisor and

agent within the nmeaning of the Act. | would request that that
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1 stipulation be entered into and received.

2 JUDGE CARISSIM: And in an abundance of caution, | think
3 it's clear, but, M. Schadler, are you willing to enter into

4 that stipulation?

5 MR. SCHADLER | amw lling to enter into that stipulation
6 wth the statenent that | made and --

7 JUDGE CARISSIM: Very good.

8 MR. SCHADLER: -- making the issues | think fairly clear

9 for the Court. Thank you.

10 JUDGE CARISSIM: | will accept the stipulation.

11 Therefore, we won't need any further evidence regarding the

12 all eged supervisory status of Ms. Lang and we can proceed only
13 on the substance. M. Faye, you nmay proceed.

14 MR. FAYE: Your Honor, where we left off, | had asked a

15 question that was not answered because of technical

16 difficulties fromthe court reporting.

17 BY MR FAYE:

18 Q The question | had asked which is on the record is in late
19 WMarch 2015, did you and Kris Flood together have a conversation
20 with Ryan Henry?

21 A Yes, we did.

22 \Wer e?

23 A In the office, his office downstairs.

24  Q What did you and Ms. Flood say to hinf

25 A We noted our concerns about the shift scheduling, the

BURKE COURT REPORTI NG, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660

189a



Cose: 143D Domumenit: (URNZAFBEN  Fepge: 55 st it (8 28/ 2017

O [e¢) ~ (o] ol BN w N =

N NN N NN R R R R R R R R R R
(6] I w N - (@) © (o] ~ (o)) (6] ENN w N - (@)

changes that were going to be com ng about with Mke. W

wanted to nake sure that senior bartenders, herself and | nost

55

specifically included in that, would receive the shifts that he

was then | eaving available, the prine 5 o' clock shift on

Thur sday, Friday, and Saturday night.

Q |"msorry that who was | eavi ng?

A M ke. Mke had held those shifts for years.

Q VWhat's the | ast nanme?

A M ke Bevevi no.

Q B-E-V-E-V-1-N-O. Who is Mke Bevevi no?

A He was the head bartender throughout ny enpl oynent at
Kel ly's.

Q When you said we, did you nmake these conments, or M.

Fl ood make these comments, or both of you nmake these comments?
A It was very nuch a conversation between the three us. So
Kris and | both brought those concerns to himof the sane
nature that we had di scussed prior to going in the room

And this is Kris Flood, K-R-1-S?

Correct.

Wo is M ke Bevevi no?

He was a bartender, the head bartender at Kelly's.

When did M. Bevevino | eave the Enployer?

The end of March roughly.

20147

> O » O » O >» O

Correct -- no, 2015.
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1 Q OCh, 2015, I'msorry.
2 A Yes.
3 Q What did M. Henry reply to you and Ms. Fl ood?
4 A That he was synpathetic to our conplaints but he was
5 enployed for themand there was nothing he could do about it.
6 Q VWhat if anything did he say about Gene and Angie's --
7 about CGene and Angie or their reaction?
8 A He said, it would definitely not result the way we wanted
9 wth securing those shifts. That by us bringing this, these
10 conplaints, these issues to his attention and to their
11 attention that we would just receive retaliation, |loss of shift
12 hours or shifts all together.
13 Q How many bar areas were there at Kelly's?
14 A Two.
15 Q Is that an all tine -- all seasons or sone seasons?
16 A Sone seasons, the upstairs bar wasn't open and nost of the
17 summer and while the Villanova students were on break.
18 Q Thank you. Wo mainly tended the bar areas on Thursday,
19 Friday, and Saturday nights?
20 A Fl ood, Sarah and | consistently worked together.
21 Q Sarah's | ast nane?
22 A Cark.
23 Q Sarah, SSA-RA-H Cdark, CGL-AARK Wat if anything did
24 you al nost always tal k about during downtinme when you wor ked
25 wth Kris Flood, or wwth Sarah Cark, or with both?
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1 A Bet ween doi ng our side work and things, our conversations
2 often went back to our unhappiness, our frustration with the
3 schedule, with the inconsistencies, and what we coul d do about
4 it essentially.
5 Q VWhat if anything did you and Kris and/or Sarah, Kris Flood
6 and/or Sarah Cl ark speak about as to new enpl oyees?
7 A Specifically in this tinme frane we were concerned that
8 wth Mke leaving --
9 Q M ke Bevevi no?
10 A -- what woul d happen with the new hires. There were an

11 influx of new hires and there were issues in the past where |
12 had lost shifts without any sort of explanation when soneone
13 new joined the staff and they would be given ny shifts, shifts
14 that | typically worked.

15 Q You referred to in this tinme frane or in this period.

16 What period are you tal king about?

17 A April.

18 Q o --

19 A 2015, right there at the end of the school year, right as
20 M ke was resigning.

21 Q What if anything was said about the busy season com ng up?
22 A We were concerned that these new enpl oyees woul d be given
23 the prime shifts as the busy season approached whi ch was our
24 tinme for really squeezing in as many hours, as nmany shifts as

25 possible so we could nake noney before this season recessed.

BURKE COURT REPORTI NG LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470

(973) 692- 0660
192a



Cose: 143D Domumenit: (URNZAFBED  Fape: 55 st it (8 28/ 2017
58

1 Q VWat are the prinme shifts again?

2 A Thur sday, Friday, Saturday starting at 5:00.

3 Q p. m?

4 A p. m

5 Q When is the busy season?

6 A Md to late April through first week of June, right then.
7 Q Wiy is -- any reason for that?

8 A It's the commencenent cerenpnies that take place at

9 Villanova University. Oher graduations at |ocal high schools
10 and universities often brought an influx of inpronptu parties.
11 The end of cl asses, professors often brought their classes in
12 unannounced, last mnute, so we were generally nuch busier than
13 we were on a regular -- even on a Wdnesday ni ght we woul d be
14 busier than we woul d have normally been on any ot her Wednesday
15 during the season.

16 Q Is this the busy season for 2015 or is this an annua

17 thing?

18 A It happens with graduation cerenony. Also, it exceeds

19 till the first week of June because a |ot of the students are
20 still on canpus. They still have their housing. Seniors, they
21 often live off campus in |local apartnments so their |eases run
22 until June, so they are often there. Once they graduate, they
23 are still there just drinking because they don't have cl ass.
24 The first week of June is alumi weekend so that brings in
25 especially a lot of older graduates that that's probably one of
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1 the best weekends of the year.

2 Q You referred earlier to a Chris Healy, GHR1-S. Can you
3 tell nme again who he is?

4 A Wen | started at Kelly's, he was -- towards the begi nning
5 of ny enploynent he was a server and he eventually started,

6 because he had been there so | ong, he worked his way up to

7 being on the bar staff.

8 Q Strictly?

9 A No. He was trying to strictly be on the bar staff. Wen
10 | was term nated, he was not conpletely on the bar staff.

11 Q So his other duties were as a?

12 A Server.

13 Q In April of 2015, did you and Chris Healy have a

14 conversation with Ryan Henry?

15 A Ve did.

16 Q Where was that?

17 A It was upstairs, the second floor bar, as | was setting up
18 for the night.

19 Q What if anything did M. Healy say?
20 A He said that with the influx of new people he had just net
21 Lisa, it was her first training day. | don't know her | ast
22 nane. | only net her one tine.
23 Q VWhat was her job?
24 A She was training as a bartender.
25 Q He said that with her joining the team he wanted to nake
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1 sure that he was going to be considered soneone with seniority
2 and given sonme nore bar shifts before they were given to the

3 new hires.

4 Q VWhat did Ryan Henry say to that?

5 A He said that we couldn't guarantee you anyt hing.

6 Q What did you say?

7 A | again noted nmy concerns to hi mabout what was happeni ng,
8 the general feeling of frustration anong us. That as these new
9 hires would receive the prine spots or again be put on a shift
10 that we had typically worked and then we'd be renoved fromthem
11 all together.

12 Q Well, what did Ryan Henry say to that?

13 A Sanme answer. He worked for CGene and Angie and he did what
14 they told himto as far as when |'d been taken off for new

15 enployees to be filling nmy spot in the past.

16 Q So what did you do?

17 A | told himthat when | got to work that night | already
18 drafted an email to Gene; and | showed him and he said, it's
19 not going to get you anywhere.

20 Q An email about what?

21 A About ny concerns, about wanting to secure -- to know t hat
22 ny position was secure because | did a good job. That I,

23 through consistent work and picking up the terrible shifts,

24 that | had earned sone better shifts through a year of great

25 performance. And he told ne that it wasn't going to get ne
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anywhere, that it was just going to anger Gene and not to send
the email .
Q Did you send it or not?
A | did not.
Q So it was drafted but not sent, is that correct?
A It was.

Yes, thank you. What if anything happened on April 30,
20157
A | was fired.
Q Was there a neeting or no neeting?
A There wasn't a formal neeting scheduled. | went into work
as normal and called to the office.
Q You went to work at what tinme, na' anf
A A five o' clock start time that day fromwhat | recall
Q What if anything happened when you wal ked in to start your
shift at approximate 5:00 p.m?
A | put nmy things down behind the terminal. | always put ny
things the first term nal where we gathered closest to the
service area. And then | was asked to go to the office to
di scuss the conputer issues that had happened the ni ght before.
Q There were conputer problens the night before?
A There were conputer problens.
Q What happened next? Wat if anything did you do or where
did you go?

A | went down to the office where Ryan and Angi e were.
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1 Q Do you recall who if anyone asked you to conme downstairs?
2 A Not specifically. | would --

3 Q Best of your recollection?

4 A Ryan Henry.

5 Now you said you wal ked i nto where downstairs? \Were

6 downstairs did you go?

7 A The office downstairs.

8 Q Is this a managenent office?

9 A It's what | referred to earlier as Ryan's office. It was
10 the only office, but it was designated for whoever was --

11 Ryan was the person that was our supervisor at that tine,

12 was Ryan's office. It was also the office where we did our

13 closing reports, submtted our noney, did our drops, those

14 types of things.

15 Q Who did you -- did you go in alone or with anyone el se, or
16 were others in the roonf

17 A | recall Angie standing on the one side of the room al ong
18 a desk area and Ryan was in the far back corner |eaning up

19 against the other desk. There were sone rudinentary built
20 desks that were kind of -- | don't even know if they were
21 actually formal desks. They were pieces of tabletop that were
22 against the walls in different areas. One had the safe under
23 it. Angie was right in front. Ryan was in the far back, right
24  corner.
25 Q s this what you saw when you wal ked in?
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A Yes.
Q Who is Angie Mtchell?
A She was a co-owner of Kelly's -- she is a co-owner of
Kel ly's.
Q Ri ght, thank you.
JUDGE CARISSIM: Is that the Angie that you're referring
to as president?
THE WTNESS: | have never heard her nanme any ot her way
other than that until today.
JUDGE CARI SSIM: Thank you
BY MR FAYE:
Q What if anything did Angie Mtchell ask you?
A She had a piece of paper in front of her and she asked ne

-- a pen and she was readi ng sonet hing, and asked ne so what
happened with the conputers | ast night.

Q VWhat did you reply?

A | started to answer her about how they had stopped
wor ki ng.

Q How di d she act?

A D sengaged. She was | ooki ng past nme, wasn't paying
attention to ny answer.

Q Wio if anyone then cane into the office?

A | noticed that Angie | ooked past ne and her glare stayed
past ne, so | turned. GCene was standing in the door at that

tine.
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1 Q Is this Gene Mtchell?

2 A It is Gene Mtchell.

3 Q Wo is M. Mtchell?

4 A He is the co-owner of Kelly's.

5 Q What did M. Mtchell do?

6 A I"'mnot sure if he already had paper in his hand or

7 reached and took a paper out of a pocket, but as I was turning
8 there was a paper in his hand and he said that he had |istened
9 to hours of tapes, he heard what | said about us and that

10 hurt their feelings, they can't -- they won't take that,

11  was fired.

12 Q Did he say who the "us" was?

13 A No.

14 Q Who did you take that to nean?

15 A | took it to nean Gene and Angie. It could have

16 enconpassed Ryan as far as ny frustration with the supervisory
17 body there.

18 Q What if anything did he say about docunentati on?

19 A Well, he said he docunented it and referenced the piece of
20 paper that was in his hand. It was folded. | couldn't read it
21 or see it. But | took it to nmean he had witten sone notes

22 about what | had said specifically that upset him

23 Q What happened next ?

24 A He left and | turned nmy attention back to Angie.

25 Q What if anything did you ask?
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1 A | think I just blankly said what.

2 Q As far as you recall --

3 A | had no idea what was happei ng.

4 JUDGE CARI SSIM: Tal king over each other. Let the

5 wtness finish her answer, M. Faye.

6 THE WTNESS: |'msorry, what just happened?

7 BY MR FAYE

8 Q As far as you can recall, what if anything did you ask

9 Angie Mtchell?

10 A | turned to her and said what?

11 Q What did Angie Mtchell reply?

12 A She said that she wasn't sure if | knewthis at the tine
13 that when the canera system was updated, the security canera
14 system that listening devices were also installed, that they
15 recorded nmy conplaints, it hurt their feelings and that was

16 pretty much the end of I think that interaction.

17 Q What if anything did you say about M. Henry's know edge?
18 A At the sanme tinme she turned to him She said | don't

19 really think that anyone knew that those |istening devices were
20 installed. She turned to Ryan to incorporate himinto the
21 conversation. He was a little behind her. | don't even think
22 Ryan knew what she said. And Ryan had his arns fol ded across
23 his chest and he sort of shrugged he didn't know that there
24 were listening devices also and that they had heard our
25 conpl aints.
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Q Al right. Next what if anything did Ms. Mtchell -- Ms.
Mtchell say concerning di schargi ng?

A She said that although -- that Gene wanted to bring al

the staff in because it was everybody naking the conpl aints,
fire everyone, clean house was the exact phrase she used, start
fresh on Monday with new staff. He wanted to close the

buil ding for the weekend and cease operations and that she had
to talk himout of it.

Q What if anything did she say about friends?

A She said that they had expected friends comng in that
night. She would be nortified if her friends overheard our
talking. Although it was clear fromthe tapes that our

di scussi ons anong oursel ves had not -- nyself and nmy co-workers
had not at all been overheard by the guests at the bars in our
conplaining, that they were strictly anong us, that she was at
t hat point concerned that for sone reason then they woul d be
heard that night fromher friends.

Q What if anything did she say about who was tal king?

A She indicated that it was all of us, that it the staff in
general and that CGene wanted to fire everyone because of it.

Q It was the staff in general that did what?

A That was conpl ai ni ng about the working conditions and that
he wanted to fire everyone.

Q What if anything was your response if guests -- what if

anyt hi ng was your response, period, to Angie Mtchell's
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1 comments?

2 A | told her | absolutely never tal ked to any guests and

3 that | did, in fact, conplain to ny co-workers about worKking
4 conditions.

5 Q You never tal ked to guests or about anything in

6 particular?

7 A | never talked to guests poorly about them ever. Not

8 about any situation that arose.

9 Q Did you tell Angie -- Ms. Mtchell that?

10 A | did. | did tell her that | had never -- that of course
11 She wouldn't hear nme doing anything |i ke that on the tapes

12 because it never happened.

13 Q What if anything did you next say to Ms. Mtchell about
14  your performance?

15 A | told her that it was happening this way. That | in

16 large part didn't understand it because | consistently showed
17 up for work. | was the only person that was nice to the kids.
18 There were conplaints about other bartenders and their general
19 noodi ness and poor service. And | couldn't understand that

20 rang in a good amobunt of noney. | was very good at ny job so
21 why based on conpl ai ni ng about sonething was valid was this
22 happeni ng.

23 Q And what if anything did you say about your attendance or
24  about your dealings with custoners?

25 A | noted to her that | was never called out, never nmissed a
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day. Despite having two small children, | never m ssed work.

| always put it ahead of a lot of things. And that | retained
custoners and had repeat regular custoners that cane in to
specifically have a nice tine at Kelly's because of ne.

Q VWhat if anything did you say about the way you treated
cust onmers?

A Al ways politely and courteously.

Q Did you say that to Ms. Mtchell?

A | said to her I was always courteous and polite to the
guests and never rude or abrupt to themas they could find that
treatnment in ny co-workers.

Q What did Ms. Mtchell reply?

A She said that none of that nattered to them That they
are a small fam |y business and ny hurting their feelings
mattered nore than ny actual job performnmance.

Q What did you say?

A | then turned and talked to Ryan a little bit and incl uded
himin the conversation to say that | had nmade these conplaints
and they were never addressed specifically, a ot of them
recently.

Q VWhat if anything did you say to Ms. Mtchell regarding
open door ?

A In that inclusion in Ryan also, | said that | had nade

t hese conplaints, there was not an open door policy. M

conplaints were literally told they were not going to be heard
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or treated the way | wanted themto be, in fact reverse what
happened, and | could, should keep themto nyself.

Q Did you say that to Ms. Mtchell and M. Henry or --

A W were still all in the roomtogether.

Q What if anything did you specifically say to M. Henry?
A | told himl did a good job and I worked hard, and |
deserved the shifts that were not being given to ne. And I
wanted to make clear that | was again not happy in that there
was constant, a wal king on eggshells type atnosphere at work,
never knowi ng when you would work, if you would work, if your
shift would be -- a consistent Thursday that | would work woul d
be allotted to a new hire and then finding that out on Saturday
ni ght when | had al ready made chil dcare arrangenents for three
days later, four days later. It was frustrating. And it was
ot her peopl e when those things happened it was rotated out to
fit new people in. | told himall of those things. It was |
was frustrated, unhappy regarding the shift issue.

Q By people are you referring to bartenders or a different
job classification?

A Bart enders.

Q What if anything did you say to M. Henry about
conpl ai ni ng?

A That he knew | had attenpted -- voiced ny concern to him
that | wanted to talk to Gene about it, that I had conpl ai ned

to him He admtted that | conplained to him
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1 Q VWat did he reply?
2 A He told nme that ny conplaint just wasn't answered the way
3 | wanted and it wasn't going --
4 Q And it what? I'msorry, the coughing.
5 A Sorry. It wasn't going to be answered the way | want ed.
6 Q What did you say to that?
7 A | think that as the best of ny recollection, that was the
8 end of the conversation.
9 Q What did you do at the end of the conversation?
10 A | turned and left. | turned and left the office.
11 Q What if anything did you indicate to M. Henry and M.
12 Mtchell you were going to do?
13 A | just said | was going to go and | went upstairs.
14 Q And did you?
15 A | did. | went upstairs and got ny things.
16 Q Who if anyone spoke to you there?
17 A Kris Fl ood.
18 Q Bef ore you went upstairs, as part of your conversation
19 wth M. Henry, what if anything was said about the nmanagenent
20 of the restaurant?
21 A When | included Ryan Henry, | told himthat | continually
22 voiced ny concerns about how shifts and scheduling were handl ed
23 and the general managenent practices of the restaurant.
24  Q And what if anything was said about stress?
25 A |"msorry, | don't understand.
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Q VWhat if anything was said about your stress?
A That it was a stressful situation comng to work not
knowi ng what was happening fromone week to the next wth the
schedul e.
Q As far as what?
A The schedul e and the shifts, and always working at top
performance and al ways feeling as though you still weren't
going to be treated accordingly.
Q Is that what you said to M. Henry?
A Absol utely.
Q You said -- | asked you who if anyone spoke to you
upstairs. You said Kris Flood.
A Yes.
Q What if anything did Ms. Flood ask you?
A | had gone behind the bar to get ny things back, ny little
wal l et that | always have and possi bly sungl asses and ny car
keys. | had a sweater also behind ny register. And she asked

me what | was doi ng, where are you doi ng.
Q VWhat did you reply?

A | said | was just fired so |I'm going hone.

Q What if anything did you tell Ms. Flood about the reason,

any reason, no reason?
A | did. | told her that Angie told ne that they had
recorded us, that they heard us conplaining, and that very

Iikely she was on those tapes, too, because | wasn't
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conplaining to nyself and I wasn't conplaining to guests.
Q How did Ms. Flood react?
A She was vi si bly shaken.
Q VWhat did you do? Did you stay? Did you | eave?
A | left. 1 wal ked out, wal ked back around the bar and out

the front door.

Q Wiy do you feel you were fired?

A For ny conpl ai ni ng about the shift scheduling and the
managenent conditions at work.

Q At the tinme of your discharge, what was the work status of
Sarah C ark?

A She was an enpl oyee, a bartender at Kelly's.

Q VWhat from your know edge was her upcom ng situation to be?
A She was graduating. | think she was actually at her
graduation the day | was fired. She was receiving her master's

and she had al ready vaguely given Kelly's her |ast day.

Q Do you know when her |ast day was?

A To nmy understanding it was May 17, 2015.

Q And t he reason?

A She's graduating and noving to New York for an editorial

job. That's what she received her nmaster's degree in.
Q Thank you.
MR. FAYE: May | have a nonent, Your Honor?
JUDGE CARISSIM:  Yes.
MR. FAYE: |'m swi tching subjects.
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JUDGE CARISSIM: Tell ne when you're ready, sir.
(O f the record.)
MR. FAYE: Thank you.
BY MR FAYE:
Q VWhat if any service policy did the bar have?
A W weren't to serve anyone that was overly intoxicated or
didn't have identification.
Q VWhat was the service policy as to tipping?
A There was a -- it's a universal policy in that especially

in this high speed type bartending environnent majority of what
we did was quick turnover drinks that those that you knew or at
| east didn't know and had the possibility of tipping you would
receive the fastest, quickest drink service.

Q And those custonmers that did not tip well?

A Wul d wait until other custoners had received drinks that
we knew were going to serve us -- tip us.

Q Were they often served | ast?

Yes.

Who enforced this policy?

It was boi sterously M ke Bevevi no.

How was the policy enforced?

> O >» O >

There was often out |oud yelling and putting out of guests
that hadn't tip Mke if they came up and ordered drinks from
his section and they didn't tip himfromone drink to a | arge

round of drinks for their friends then M ke would point out
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them call out to the other bartenders working don't serve this
guy, he doesn't tip, he gets drinks last. Those type of things
were said out |oud to us.

Q When M. Bevevino was around how did the -- what was the
way or not the way the bartenders dealt wth the policy that
you descri bed?

A M ke was our head bartender and often not the friendliest
co-worker, so | specifically tried to keep ny face so that he
woul dn't be outwardly mad or dism ssive towards ne.

Q When he was around the bartenders, what -- how nuch
conpliance was there with the policy?

A | always served people but when he was, if | was in the

m ddl e section and he was standing right next to ne, he could
see nme serving the people he just said don't serve, and so he

woul d often yell at me if | did go to serve them quickly.

Q By don't serve does that nmean truly nmean don't serve, or
does that nean -- Go ahead.
A |"msorry, | use that interchangeably. | again never ever

deni ed service to anyone other than if they were too

i ntoxi cated and then they were usually -- we would tell the
person you can't be served anynore just in the interimuntil we
told a bouncer. So it would be conmunicated with the other
bartenders close to you I'mgoing, | need to flag down a
bouncer, we'd get a flashlight and try to get the bouncer's

attention at the front door and have the person escorted out.
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So only event where | never served soneone was if they were too
intoxicated to be served. Wen | say don't serve, that neans
gi ve good service and | use that interchangeably to nean don't
gi ve good service and to serve themlast or slowy.

Q When M. Bevevino was around, what if any conpliance was
there with the policy of serving non-tippers last for the other
bart enders besi des you?

A | saw ot her people specifically avoid people that M ke had
called out as non-tippers, | would avoid them and give them

sl ow service as he told ne to do. The only person that didn't

seemat all fazed by Mke and his attitude on that was Kathy.

Q What's her |ast nane?

A Karter.

Q That's with a K, Kathy with a K, and Kwith Karter?

A Yes, two Ks.

Q She was a bartender?

A She was or is, | don't know.

Q How frequently did Kathy Karter work?

A | regularly worked with Kathy on Saturday nights. She had
a -- her standing schedul e was Wednesday during the day and

Sat ur day ni ght.

Q VWhat was the policy if any towards a custoner naned
Klingert, K-L-I-NGE-RT?

A There was a specific incident where | first met Klingert.

He had a large round. He didn't tip on that |arge round and
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M ke pointed himout. He pointed, he said his nane to all of
us very loudly, Klingert doesn't get any nore drinks. Klingert
came back up later and I went to serve him M ke wasn't happy
about it, but he wasn't denied service. It was |ike don't
serve this guy, which neant don't give himgood service. And
any time Mke got his credit card after that, he always -- he
pointed it out. Klingert was a repeat custoner. He was a

Villanova University student. He cane in regularly with his

friends.

Q Is that his | ast nanme?

A Klingert was his last nane. | don't --

Q Do you know his first nane?

A | only know his |ast name because it happened often. M ke

remenbered his name. He couldn't renmenber what the kid | ooked
i ke, but every tine he got his credit card he woul d point out
that Klingert is here again.

Q How did M. Bevevino act towards you as far as serving
custoners that did not tip or did not tip well?

A He would be a little displeased. He was not happy about
it. He was very displeased, very honestly. He didn't |ike
that I would serve people that he told ne not to. There was a
coupl e of instances where the kids were nice. | nean they were
just college kids and sone of themjust didn't have noney to
tip, but they wanted to go out with their friends, and |I was

synpathetic to that. | didn't think that they were -- it
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1 wasn't worth it to be nean to them over 50 cents or $1. It

2 wasn't worth ne being upset about it, so | often wasn't. |

3 didn't let his policy too nmuch affect ne.

4 Q What was the service policy as to a particular sorority

5 girl?

6 A She was on the list of do not serve, which was serve | ast.
7 Q Because?

8 A She was a habitual line through the tip, just Iike

9 Klingert. | just don't renenber her nanme. It wasn't as

10 pronounced to ne as Klingert's was and she never ran a tab.

11 She would get one drink at a tine.

12 Q What policy was there as to a particular football player?
13 A There was a tall redheaded football player that M ke

14 absolutely did not like either. And always paid in cash,

15 never, never tipped. But he was nice. He was just a college
16 kid. He often borrowed noney fromhis friends.

17 Q What was the service policy for hinf

18 A M ke did not want himserved quickly, either. He was

19 another person on the list to get poor service.
20 Q What if anything did you tell M. Bevevino regarding
21 serving non-tippers?
22 A That it was our job, you know, that sonme of them --
23 Q Your job to what?
24 A It was our job to serve them It was our job to get them
25 drinks and it couldn't be conpletely avoided. And so sonetines
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| was serving soneone but | served three people before them and

didn't go right to them and he didn't always k
order of things happening in nmy section versus
sonetinmes projected his policy on ne, when in f
what he wanted but | still had to serve them
going to happen. | wasn't -- these kids were n
t hem wer e ni ce.

Q Did you follow his service policy?

now exactly the
his, and he
act | was doing
It was still

i ce, nost of

A In that | didn't want to be called out in front of

everyone |ike he was calling out the kids.
JUDGE CARISSIM: Go ahead, finish your an
have a questi on.
THE WTNESS: | don't even know what | was

poi nt, you can go.

swer, then |

asking at this

JUDGE CARISSIM: Wiat's the rel evance of the tipping

policy?

MR. FAYE: It's tied in with the defense,
def enses of Respondent.

JUDGE CARISSIM: Al right. So there was
but I'"mjust curious, it's anticipatory to defe
rai sed during investigation of this case, is th

MR. FAYE: It is, other than tangentially
the tipping is tied in with the frequency of de
shifts she worked, of course. Oher than that

because of the anticipatory defense.
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1 JUDGE CARISSIM: Again, | have no objection, but | just
2 -- sonetinmes just because sonebody doesn't object doesn't nean
3 it's relevant so | thought it was tine for nme, since we're

4 spending a little time which is fine, but | thought | better

5 ask now what this is about. Now | understand. You may

6 proceed.

7 MR. FAYE: | do understand, Your Honor, believe ne.

8 BY MR FAYE:

9

Q About three nonths before your discharge, did you and Ms.
10 Mtchell and M. Mtchell have a conversation about tipping?
11 A We did.

12 Q Wher e?

13 A | was behind the bar. Gene was on the other side of the
14 bar sitting down close to the service area of the main bar.
15 Q And Ms. Mtchell?

16 A Sitting down, not sitting, the mgjority of the

17 conversation took place between Gene and I.

18 Q What did M. and Ms. Mtchell nention to you?

19 A They were tal king about two of our regular guests, Tony
20 and Beth.

21 Q What is the relationship of Tony and Beth to M. and M.
22 Mtchell?

23 A Tony and Beth were regul ar custoners. They seened

24 friendly with Gene and Angie. They often would spend tine

25 together when they were both there, when all four of them or
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1 any nunber of themthere at the sanme tine, they would chat. MW
2 understanding, Tony was in sone way enployed by them and I

3 don't understand in which way, years ago.

4 Q VWhat if anything did you say to M. and Ms. Mtchell about
5 the friends, Tony and Beth?

6 A Gene asked ne about them as guests and |I said that |

7 enjoyed talking with them that they were there every day.

8 Every day, they were there 95 percent of the days that |

9 worked, | saw them

10 Q VWhat if anything did you tell M. and Ms. Mtchel

11 regarding what M. Bevevino said about Tony and Beth?

12 A Tony and Beth were on Mke's do not serve, serve |ast,

13 give poor service list, too. They did not, in his opinion,

14 fromwhat he told ne, tip proportionately to what their bil

15 should be and so they shouldn't have us talk to themon a

16 regular basis, we shouldn’t engage them because all it does is
17 it encourages their poor behavior is what he told ne.

18 Q What if anything did you inpress regardi ng what you j ust
19 repeated to M. and Ms. Mtchell in this conversation?
20 A That | didn't have a problemw th the way they tipped at
21 all, that every bar has its place for regular custonmers. Them
22 comng in frequently gave ne soneone to chat with. They also
23 encouraged other people to sit down. A lot of times an enpty
24 bar isn't very welcomng for other people to walk into, so |
25 felt that there was a place for Tony and Beth and that they

BURKE COURT REPORTI NG LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470

(973) 692- 0660
215a



Cose: 143D Domuumenit: (UBRNZPAFRED  Fepe: 108 st Fibet : (8280 20177

O [e¢) ~ (o] ol BN w N =

N NN N NN R R R R R R R R R R
(6] I w N - (@) © (o] ~ (o)) (6] ENN w N - (@)

81

were no problem They were never demandi ng, needy. They just
-- she drank Coors Light, he drank Absolut and club soda, and
they just cane in and at there and m nded their own business
nostly.

Q The remarks you said that M. Bevevino said to you, did
you tell -- what if anything did you tell M. and Ms. M tchel
about M ke Bevevino's viewpoint or directions regarding service
for Tony and Beth?

A It canme up because this was follow ng the Super Bowl party
and there was a conversation about themnot tipping at the
Super Bowl party. And he wanted to know what was happeni ng at
Kel ly's when they cane in.

Q He nmeaning M. Mtchell?

A Gene. Cene, right, M. Mtchell.

Q Go ahead. Wat did you tell --

A | told himabout M ke avoiding them never engaging them
Mke telling us to try to get their drinks before we left the
bar area so that he didn't have to engage themat all.

Whenever there was nore than one person working, he -- and M ke
al ways took his break every night at the sane tine. He'd |eave
at the sanme time. So if we had to run and do sonething --

Q Well, did you tell M. and Ms. Mtchell the reason for M.
Bevevino's policy?

A The reason for the policy in that he didn't tip?

Absol utely, yes. Yes, | did.
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Q How did M. Bevevino generally treat custoners?

A Rudely and very -- he did not engage them at all

Q In early 2015, did you have a conversation with Chel sea
Heyward, H E-Y-WA-R D, about the service policy?

A | did.

Q Who i s Chel sea Heyward?

A She was a co-bartender ny |last few weeks at Kelly's.

Q VWhat if anything happened to Ms. Heyward's enpl oynent ?

A She found a different job and quit.

Q In what tinme frame conpared to your di scharge?

A | am not clear as to whether she worked that weekend t hat
| was fired or she stopped working the weekend before. | don't
really know. | don’t think | had seen her yet that week, so |
don't know if she was still technically there or not.

Q She left around the sane tine as you?

A The weekend before or the weekend that | was fired was her

| ast day, | think.

Q VWhat if any reason did Chel sea Heyward gi ve you for her
quitting?
A She said that the kids were rough and she needed

consi stency in making nore noney.

Q

Is the kids a reference to custoners as opposed to

co-wor ker s?

A

Yes, the college kids, sorry. | always refer to them as

the kids. To nme nowin ny md-30s they are kids, so --
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1 Q |"'m61 and may refer to you as a kid.
2 A Right. So when | say the kids, |I'mtalking about the
3 Villanova students.
4 Q Thank you
5 A Sonetimes other universities but primarily Villanova
6 students.
7 Q Right. D d you ever work with Chel sea Heyward?
8 A | did.
9 Q Who if anyone did you not serve at all when you worked
10 with Ms. Heyward?
11 A No one.
12 Q Who if anyone did you serve last with Ms. Heyward?
13 A | couldn't specifically tell you. W would all work
14 together, so | can't tell you if it was soneone that was
15 supposed to be necessarily served by nme that was -- | don't
16 know.
17 Q VWhat if any involvenent did you have with Ms. Heyward's
18 training?
19 A | trained her, her second night of training at Kelly's.
20 Q Her second ni ght of enploynent?
21 A Her second training shift. She wasn't a full bartender at
22 that point. She was still in training.
23 Q What if anything did you explain to Ms. Heyward regarding
24 the service policy?
25 A We di scussed the volune that happened at Kelly's and j ust
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1 the general nature of what a shift |ooked like. And we talked
2 about how since we are quick turnover, high volune, that it's a
3 lot of the service happens based on who we know tips or at

4 |least has a possibility to tip rather than going quickly to

5 non-tippers.

6 Q What if anything did you say about tipping -- serving

7 last?

8 A That everyone gets served but it's just a matter of in

9 what order.

10 Q What if anything did you say to Ms. Heyward about what the
11 policy was?

12 A That they got slower service or were served | ast.

13 Q What did Ms. Heyward say to you about that?

14 A She said absolutely, she's worked in this kind of speed
15 bartending in the past, and that that's the universal rule.

16 You have to may get it or at |east have a chance of getting it.
17 Q VWhat if anything did Ms. Heyward tell you about the

18 students tipping?

19 A After her first night, she -- | think after her first
20 night | --
21 Q To the best of your recollection
22 A | think I worked downstairs wth her and she said these
23 kids are great, it was fine. Her second night, she said the
24 kids were rude, they didn't tip well, and it was conpletely
25 m serable.
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Q After her second training night who if anyone did Ms.
Heywar d make these renmarks to?
A Well, during her second training night she asked nme -- she

said that she had recei ved sone informati on from Sarah and she

asked nme to confirmit, give her ny feedback about nmanagenent

and shifts.
Q Did she say what information she got from Sarah?
A She said from Sarah, she said that she got information

that basically a |lot of m smanagenent, regardi ng m smanagenent.
Chel sea noted sone conplaints specifically about Angie and that
the shifts were not allotted well, and that there were general
conplaints fromeveryone about the shifts and the schedul i ng.
Q Was she confirmng with you?

A She said that a single nother that she needed a consi stent
schedule with consistent shifts in order to support her son and
t hat she knew, because we had chatted a little bit, you know,
me being a nother, what would | say to her as far as stay or
go.

Q What if anything did you and ot her enpl oyees say that you
know to Ms. Heyward regardi ng the schedul es and shifts at

Kel sey's -- Kelly's?

A | told her that I would definitely agree with Sarah that
shifts and scheduling were an issue, they were a consi stent

i ssue, and that that was all | was going to, as far as confirm

with her. | didn't go on to confirmthe conplaints about Gene
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1 and Angie.
2 Q What did Ms. Heyward reply to you?
3 A She thanked ne for being honest because she's a nother and
4 she wanted to make sure that she was able to provide for her
5 son. And if she couldn’t do that by meking consistent, nostly
6 consistent noney, she needed to find a job that woul d do that
7 for her.
8 Q What if anything did she say about Sarah C ark?
9 A In reference to what? |'msorry.
10 Q To the schedul i ng.
11 A Just that Sarah had brought it up to her and she asked ne
12 to confirm
13 Q Brought up what to her?
14 A The scheduling and shift issues.
15 Q |"msorry to repeat this but I want to nake this clear
16 You said on the -- after the --
17 JUDGE CARISSIM: Don't tell nme what the w tness said,
18 just ask your question, M. Faye.
19 MR FAYE: Yes.
20 BY MR FAYE:
21 Q | just want to go back to what Ms. Heyward said or who she
22 spoke to after her second night of training regarding students.
23 A It was at the end of the night as we were all cleaning up.
24  So unl ess soneone was grabbing beer, I'd say the majority of
25 the bar staff that was all working and schedul ed t hat ni ght was
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1 there, the bar back, the bouncers. So it was pretty nuch

2 anyone that would have been schedul ed that night would have
3 been there. The lights were on. W were cleaning up. W

4 weren't done yet for the night. And she said | think before
5 Dbanks were even counted she was nmaking that claim

6 Q What di d she say about thenf

7 A That they were rude, and didn't tip well.

8 Q Thank you. 1'd like to show you what | have marked as
9 Ceneral Counsel Exhibit 2.

10 Can you please identify for the record, this docunent
11 marked Ceneral Counsel Exhibit 2.

12 (Ceneral Counsel's GC-2 identified.)

13 A It was an email | received from Gene Mtchell

14 Q And it indicates you are one of several people who got it?
15 A We all worked that night. Those were the bartenders that
16 were all working that night.

17 Q Was this about a custoner conplaint and it's dated

18 February 15, 2015, correct?

19 A Yes.
20 MR. FAYE: | nove this into evidence.
21 JUDGE CARISSIM: Is there any objection to Ceneral
22 Counsel Exhibit 2?
23 MR. SCHADLER: Not at this tinme, no.
24 JUDGE CARISSIM: General Counsel's exhibit two is
25 adm tted.
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1 (CGeneral Counsel's GC-2 received.)

2 BY MR FAYE

3 Q Who is the bl onde bartender referred to herein in this

4  docunent ?

5 A Sarah d ark.

6 Q Was Sarah C ark disciplined?

7 A To nmy know edge, no.

8 Q What if any award did Sarah C ark receive fromthe

9 Enpl oyer?

10 A Enpl oyee of the year.

11 Q Is that an award fromKelly's or is that an award from al
12 three facilities of Md-Atlantic?

13 MR. SCHADLER: (Objection. Relevancy, at this point, Your
14 Honor. | understand where they're going originally, but now
15 we've gone far beyond any relevant material as far as relating
16 to this issue. It will cone up

17 JUDGE CARISSIM: Wiat is the relevance of Ms. Cark

18 receiving awards?

19 THE WTNESS: Do | say?

20 JUDGE CARISSIM: No, |I'm asking.

21 MR. FAYE: She was engaged in conpl ai ni ng about the shifts
22 as well as Charging Party but there were sone differences in
23 the tine frame nanely that she had been this award w nner and
24 she -- there's reasons why Respondent nmay not have treated M.
25 Cark and one may be tied to the fact that she had received
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this award.
JUDGE CARISSIM: Al right, I don't need you to go
further. 1'mgoing to overrule the objection. [1'Il allow the

guestion. M. Helns, how do you know that it was Sarah C ark
referred to in this exhibit, General Counsel 27?

THE WTNESS: It was at the end of the night. At the end
of the night, it generally happened just as Chel sea was
conpl ai ni ng about not liking the kids after her second night W
all tal ked about -- there was often nention of big events that
had happened, soneone passed out, they were taken out on a
stretcher. This, Sara referenced it that night. At the end of
the night closing up, |I received this the next norning. As we
were closing, Sarah said that she said that to him

JUDGE CARISSIM: Wen did Sarah tell you that she said
this to the custoner?

THE WTNESS: She said it as we were cleaning up at the
end of the night while we were w ping the bar down, restocking.
As | was wal king down the steps fromupstairs, | worked
upstairs that night. | wasn't behind this bar, so it was only
-- | was told this happened, she said that this interaction
happened, that she told himall these things exactly as he
wote in the email.

JUDGE CARISSIM: Al right. You nay continue, M. Faye.
BY MR FAYE:

Q My question that you didn't answer because of the
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1 objection was whether the award, was it a Kelly's award or was
2 it aKelly's/Flip & Bailey's/A e House awar d?

3 A It was all three. The enpl oyee of the year was chosen

4 anong all enployees enpl oyed by Gene and Angi e.

5 Q When was this awar ded?

6 A At the Super Bowl party. It was early February 2015, so
7 just a few weeks.

8 Q Were the bartenders tips pooled or not pooled for the

9 Enpl oyer?

10 A They were pool ed tips.

11 Q And are the tips then broken out or not broken out on the
12 basis of how many hours the bartender worked?

13 A They are divvied up hourly.

14 Q Thank you

15 MR. FAYE: | don't have any nore. M understandi ng was
16 that General Counsel Exhibit 2 has been admitted into evidence?
17 JUDGE CARISSIM: That's correct.

18 MR. FAYE: Yeah, so with that being said, | don't have any
19 nore questions at this tinme, Your Honor.
20 JUDGE CARISSIM: Very good. W're going to take a 10
21 mnute recess. |Is that enough tinme for you to prepare for your
22 cross-exam nation, M. Schadler?
23 MR. SCHADLER:  Yes, Your Honor.
24 JUDGE CARISSIM: W'Ill be in recess for 10 m nutes.
25 (O f the record.)
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JUDGE CARISSIM: M. Schadler, you may cross-exan ne.
MR. SCHADLER:  Thank you, Your Honor.
CROSS- EXAM NATI ON
BY MR SCHADLER
Q I'"d like to go back and get sone nore information.

Speaking first about you said you had conpl ai ned about the

O [e¢) ~ (o] ol BN w N =

10 sporadic nature of scheduling. Wat specifically were your

-- actually, strike that. | apologize. |If you could please

talk to ne about the shift scheduling as it pertains to the

91

shift scheduling. You had said that you had raised specific or

11 problens and conplaints with the sporadic nature of scheduling?

12 A | woul d consider that | worked Thursday, Friday, and

13 Saturday. As was brought over or brought onto Kelly's to give
14 themshift, |I often | ost Thursday. And that was explained to
15 nme that it wasn't going to be just nme and that it would happen

16 to other people also. So one Thursday | would be scheduled to

17 lose it. The next Thursday, Kris would have to give it up.

18 That's the way it was explained to ne as far as what that |oss

19 of shift was.

20 MR. FAYE: | have a point of information because the nane

21 Kris was used, if we could note if it's Kris --

22 JUDGE CARISSIM: Yeah, if you can renenber |ast nanes.

23 THE WTNESS: Sure, sorry about that, Kris Flood.
24 BY MR SCHADLER

25 Q You had said that one of the issues you had -- strike
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1 that. | apologize. One of the issues is you said that the

2 shift is scheduled on Saturday. Do you recall that portion of
3 your testinony?

4 A |"msorry. \Wat?

5 Q Shifts canme out on a Saturday, correct?

6 A Emai | s cane out on Saturday.

7 Q Yes.

8 A Correct.

9 Q The shift canme out for the next week.

10 A Towards the end, yes, that's when it started to cone out
11 on Saturdays.

12 Q And one of the concerns you had was the shifts not being a
13 set shift schedule, correct? You didn't set a shift schedul e,
14 correct?

15 A Really, I'"'mnot trying to be difficult. | just don't

16 understand your question.

17 Q One of the conplaints you had was that the shift schedul e
18 was sporadic, correct?

19 A Spor adi ¢, not consistent, yes.
20 Q Not consistent. And you had childcare to worry about,
21 correct?
22 A Correct.
23 Q And you had other issues to worry about, correct?
24 A Yes.
25 Q And you woul d not know from week to week when you were
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schedul ed until Saturday night?

A Correct.

Q And there was no consistency to it?

A Otentines, yes.

Q Oftenti mes no consistency. Wen you say oftentines, what
do you nean oftenti nes?

A When there was an issue towards the end of Kristin Lang's
managenent tine there, there was a few weeks when it was not
wor ki ng out too well as far as shifts were not consistent and
then again at the end as these new hires were happening and we
were com ng towards the end of ny enpl oynent.

Q What do you nmean not consistent? Explain to nme not

consi stent.

A Do you want an exanpl e?

Q Just explain to me what you nean by not consistent.

A That | had worked on Thursdays. | had not done anything
to |l ose a Thursday. And they would hire soneone new and then

put themin ny place on a Thursday. So that wasn't consistent

93

to ne because | had done nothing to alter ny behavior, but they

chose to change ny schedule. So that to ne wasn't consistent.
| was consistent in nmy performance. What they had given back
to nme wasn't consistent fromthem

Q When did that take pl ace?

A Several tines throughout ny enpl oynent.

Q When?
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Hi ring of soneone named Scott.
When was that, dates please?
| don't know specifically.

General time frane?

> O » O »

January/ February of 2015, | can say to the best of ny

recol |l ection.

94

Q So you're saying in January/ February '15, Scott was hired?

A | only nmet Scott once so he doesn't stick out very
promnently to me, so |l can't --
Q Appr oxi mat e January/ February, correct?
A | wll say yes. | can't -- | really --
JUDGE CARISSIM: Just do the best you can.
BY MR SCHADLER

Q The best of your recollection, when was he hired? The

best of your recollection -- |I'Il strike the question. Wen

were these schedules, that's what | want ironed out.

A Do you want an exanpl e of one?
Q No. 1'd like to know, you said | have problens with
i nconsi stent shift scheduling. 1'd like to know when that

i nconsi stent shift scheduling took place.

A It happened again with Troy, when Troy was noved over.

Q When was t hat ?

A Begi nning of April, end of March 2015.

Q So January/ February, April, March/April. So January
t hrough April ?
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1 A No, it was only -- inconsistencies happened specifically
2 when ot her people were brought over.
3 Q When was that?
4 A I"mtelling you it happened with Troy.
5 Q | f you would be kind enough to give ne dates, not nanes,
6 |'d appreciate that.
7 JUDGE CARISSIM: Well, how am| going to determ ne what
8 these are unless | have sone basepoint? So the nanes are fine.
9 But the dates and the nanes are inportant to the extent you can
10 recall.
11 THE WTNESS: Sure. Over fromthe Al e House, |ate March,
12 April, fromthe best of ny recollection.

13 BY MR SCHADLER:

14 Q Best of your recollection, March to April. And you said
15 Scott. He was best of your recollection January/ February?

16 A Ckay, yes.

17 Q And these tinmes that they were brought over you

18 experienced inconsistencies in your shift schedul e?

19 A Yes. There was another tine.

20 Q Okay, another tine, please.

21 A It was with Joe Fairley.

22 Q When was that?

23 A Cct ober/ Novenber, to the best of ny recollection.
24 Q Cct ober/ Novenber of ' 147

25 A Correct. That was under Kristin Lang's Supervi sion.
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Q So far we have inconsistencies COctober, Novenber, '14,
none in Decenber, January of '15, February of '15 --
A No, it was only once with Scott. | was taken off. He was
put on. It only happened one tinme. So it happened either
January -- it wasn't two different occasions. It was --
Q One tinme, January/ February.
A Yes.
Q And March and April?
A No, March it happened only -- it happened with Troy
specifically that | can renmenber on a Thursday.
Q So what you're saying is you lost one -- I"mjust trying
to understand what you're telling ne. You |ost one Thursday in
February and March -- January/ February and one Thursday in
March. |s that what you're telling nme?
A |"msorry?
Q Let nme understand your testinony.
A Yes, I'mtrying to --
Q You | ost one Thursday in January or February of '15.
A We're tal king about Scott. |Is that what you're
ref erenci ng?
A "' mreferencing when you | ost a shift schedule. You | ost
one shift schedul e because of Scott in January/February of '15.
A Yes.
Q You | ost one shift schedul e on Thursday because of Troy in

March and April or April of "15, correct?
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A Yes.

Q And you | ost one schedul ed Thursday in Cctober or Novenber
of '14 because of shift scheduling?

A It was nore than one specific incident related to Joe
Fairley and M ke Selino.

Q That was the COctober/ Novenber ?

A That was around Oct ober, Novenber, Decenber.

Q How many woul d you say there, ballpark? Gve ne an
estimation, how many do you think you lost? Two? Three?
Five? Six?

A Two or three.

Q Two or three. So two or three Thursdays that you lost in
Novenber, October/Novenber; one in January and March, and
anot her one either in March and April, is that correct?

A And then there was also if I'mrecalling this correctly
there was an incident with John when he canme over al so.

Q When was t hat ?

A Unf

Q John who, by the way?

A | don't know his last nane. | didn't work with himvery
much. He also worked at the Ale House. He was one of the --
he was the enployee | referenced that Kris had to train over
there that she then lost her shift to.

Q Ckay, and you don't know his nanme, but you lost --

A From what she told ne.
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1 Q -- a shift to himwhen?

2 A That shoul d have been i n February/ March.

3 Q So you lost two in February/March, I"'msorry, two -- then
4 two in February/March. You're talking this is a different one
5 than the January/ February one, correct?

6 A There was one, two -- there was an incident what John.

7 There was an incident with Scott. There was an incident with
8 Troy. And there were the incidents with Mke Selino and Joe

9 Fairley that happened in 2014.

10 Q So anywhere from-- you're |ooking at four to six?

11 A Ckay.

12 Q Four to six Thursdays. Any other inconsistencies with the
13 schedul e, that you were concerned about?

14 A Start tines.

15 Q Start tinmes? Wat was your concern with start tines?

16 A | was generally happy with themw th the begi nning of ny
17 employnment. | was not a senior enployee. | had not done

18 anything to earn good shifts. | was concerned with them

19 towards the end especially as Mke |left because I, at that
20 point, had done a lot of favors. | had been hel pful. | had
21 been available. | had done al nost everything the Enpl oyer had
22 asked ne to do as far as picking sonething up when it was | ast
23 mnute, helping out as nmuch as | could, and | wanted to nake
24 sure that that had earned nme the better, nore lucrative shifts.
25 Q So you were concerned about your shifts towards April --
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1 March, April, May of '15, is what you' re saying? That was the
2 frame that M ke was | eaving.

3 A Yes, that's what we had tal ked to Ryan about.

4 Q And you had tal ked to Ryan about your concerns about your
5 shifts and your scheduling, correct?

6 A Yes, | had.

7 Q Now the no tip policy, whose policy was that?

8 A It's pretty universal

9 Q It was universal. And that was the policy regardi ng you
10 don't tip people -- you don't serve people that don't tip. You
11 serve themin a manner that is not as pronpt as others,

12 correct?

13 A When there is a bunch of people at the bar and Sally cones
14 up, and I"'monly going to use that name because | really don't
15 know how to explain this so that we all understand what |'m

16 talking about. Sally conmes up and a second | ater Joe cones up,
17 and Sally is a habitual, | know her. She is soneone that

18 doesn't tip. But Joe is new. | never net Joe before so | have
19 a possibility of Joe tipping us or not tipping. | go to Joe.
20 Probably, as far as service goes, if both being equal and I had
21 no background know edge about Sally, | would have gone to Sally
22 first.
23 Q My question is the policy. Woere was the policy? Ws the
24 policy with Gene and Angi e?
25 A No, it was verbal.
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Q It was a verbal policy. D d CGene and Angie tell you this
policy?
A No.
Q Did Gene and Angie tal k about the policy?
A They made a comment about when | told them about Tony and
Bet h.
Q So they adopted the policy inthis policy |I this
conversation?
A Not at all, no.
Q Did they acquiesce to the policy during this conversation?

A No.

Q So you're telling nme that there is no information you can
provi de that CGene and Angi e were aware of the policy.

A The policy that Mke did not want us to give --

Q That's correct.

A O her than we had a conversation about it. They knew that
he did that.

Q So you're saying you told them specifically and they did
not hi ng about it?

A | don't know if they did anything about it. To ny

know edge they didn't. M ke's behavior didn't change. He
didn't start.

Q The next point | want to talk about, I"mjust going to
briefly go through sonme things is asking off. You said that if

you asked off -- there was a conversation | want to
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specifically talk about is bringing your attention to asking
off. You said if you ask off, if |I ask this correctly, if you

asked off, you got in trouble.

A I n troubl e?
Q Yes.
A | don't think | specifically said trouble.

Q Were you retaliated against if you got asked off? |If you
asked off for a shift what happened? Explain that to ne.
A | didn't -- | don't think I nade a practice to ask off.
This was a general feeling and it wasn't sonething that | felt
ever happened to ne.

MR. FAYE: Your Honor, | don't renenber any testinony on
di rect about asking off.

JUDGE CARISSIM: Well, that's why | don't let |awers ask
questions, in other words there will be a transcript and
whet her there was a question or not, we'll see. Counsel has a
guestion. It's within the scope of the direct exam nation
generally so I'mgoing to overrule the objection.

MR. FAYE: | was going to say beyond the scope, but |
under stand your ruling.
BY MR SCHADLER
Q Was there retaliation for asking off? And | believe it
came up in the context of a di shwasher

JUDGE CARISSIM: Well, you asked a question and then the

Wi tness was thinking about answering yes or no. Sir, you have
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1 to let the witness answer her question.
2 THE WTNESS: In reference to the di shwasher, I'msorry, |
3 was thinking about sonething else as far as concerning
4 bartenders so that's where | was going with it. I'msorry, so
5 what specifically do you want? |I'msorry, | don't understand.
6 BY MR SCHADLER
7 Q Was there asking for time off and 1'd like to draw your
8 attention specifically to any conmment about a di shwasher.
9 A What Ryan told ne was that there was retaliation in that
10 instance, yes.
11 Q So enpl oyees were retaliated against for asking for a day
12 off or asking for tinme off?
13 A He asked for a change in his schedul e and Ryan expl ai ned
14 -- the way it was explained to ne it was inconvenient and it
15 rmade Gene angry and so that was his retaliation.
16 JUDGE CARISSIM: So the change in schedul e nade Gene
17 angry?
18 THE WTNESS: Fromwhat it was comuni cated to ne.
19 BY MR SCHADLER
20 Q l"mgoing to touch on this again. W're going to go back
21 to this but I want to briefly nake sure | have sonme points
22 correct. This is about the neeting where you' re term nated,
23 correct?
24 A Yes.
25 Q Did that fully enconpass everything said at the neeting,
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to the best of your recollection?
A To the best of ny recollection, yes.
Q You had said earlier also, specifically stated that you
wer e synpathetic and ny apol ogi es, Your Honor, the kids with no
nmoney, synpathetic to thenf?
A Specifically what did | say in reference to --

JUDGE CARISSIM: You're being asked a question. Just
answer the question.

BY MR SCHADLER

Q Col | ege kids wth no noney.
A Yes.
Q Specifically, synpathetic to them about tipping?
A Particularly the friendly kids, yes.
And that you didn't want to penalize them because they had
no noney?
A Yes.

Q As far as that went with the no tipping policy, you were
synpat hetic to kids that had no noney as it pertains to the no
ti pping policy, but that was frowned down upon by managenent,
specifically M ke.

A M ke wasn't the manager.

Wel |, head bartender.

A Head bartender, yes.
Q And that was frowned upon by hin®
A Yes.
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i nformati on.

1 Q Now t he ot her person you had said -- give ne one second.

2 Let's go back through sone of this. First off you nentioned a
3 lot of names in your direct. A lot of themare bartenders. Do
4 you have their cell phone nunbers?

5 A Yes.

6 Q Do you have their email?

7 A | think I should have a majority of their contact

8

9

Do you have a cell phone?
10 | do.
12 It's an i Phone.

13

Q
A
11 Q What kind of cell phone do you have?
A
Q i Phone. And how | ong have you had that i Phone?
A

14 Before | started working at Kelly's.

15 Q So you have the sane i Phone from when you started worKking
16 at Kelly's to today, correct?

17 A Yes.

18 Q And in that do you have email contacts for people?

19 A Probably the majority list | would think that if they are
20 group emails | would think that they are there.

21 Q Do you have cell phone nunbers for people?

22 A Sonme, not all.

23 Q Not all. Do you have cell phone nunbers for the

24 bartenders you nentioned?

25 A | don't know that | have Chris Healy's phone nunber.
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Q Do you have Kristin Lang' s?
A | do.
Q Do you have Kris Fl ood?
A | do.
Q Do you have M ke Bevevi no?
A Possi bly not.
Q Do you have Sarah C ark?
A Yes.

Wio el se do you renenber having, anyone that | haven't
ment i oned?
A At the tinme of ny enploynent and theirs, those are the
nunbers | have. So while | worked there and | probably have
the nunber that Joe Fairley had while he worked there. | can't
remenber specifically whose nunber | do or don't have
ot herw se
Q These were individuals that you had conmuni cated with
during your tine there, correct?
A Yes.
Q Bartenders you net up with either at work or perhaps out
socially?
A Never out -- | don't think ever out socially. | can't say

never, but | don't recall a tinme when | ever net them out
soci al ly.
Q Did you email these bartenders about shift issues?

A Not that | recall
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1 Q Do you email them-- did you correspond with them over
2 texts about anything? Did you text with other bartenders?
3 A Yes.
4 Q Did you email with other bartenders?
5 A | don't knowthat | emailed wwth them | can't -- |
6 couldn't tell you that | specifically had back and forth. |
7 mean | would text, but | don't renenber specifically emailing
8 anybody.
9 Q Did you have phone calls with themever? Ever call to
10 talk themon the phone?
11 A Yes.
12 Q Your testinony was that the conplaints --
13 JUDGE CARISSIM: Your testinony was, ask your question.
14 MR. SCHADLER: You'll have to forgive ne, Your Honor, it's
15 a very -- it's a habit I'mused to.

16 BY MR SCHADLER:
17 Q Specifically, there was pervasive anger about the shift

18 scheduling and about how Gene and Angi e behaved, correct?

19 A Frustrati on.

20 Q Conpl ai nts?

21 A Yes.

22 Q Peopl e were upset?

23 A Yes.

24 Q Bartenders were upset?
25 A Yes.
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Q Bartenders |li ke the individuals you had in your phone,
correct?

A Correct.

Q And these individuals are individuals you woul d
communicate with via text, correct?

A Yes.

Q So over texts and over phone calls, correct?

A Yes.

Q And certainly these are individuals that woul d renmenber
such a pervasive and angering tinme, correct?

A Yes.

Q These are individuals that you still have the contact
information for, correct?

A | have the contact information |I had when | worked there.
| haven't talked to them --

Q I|"msorry. Right as you said that, that air conditioner
ki cked on.

A That's the contact information |I had when | still worked
there. | have had very limted contact with anybody since |
was fired.

Q Since you were fired.

A Yes.

Q When you were fired, you inmediately recogni zed you were

fired for conpl ai ni ng?

A Yes.
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1 Q And did you reach out to other enployees and tal k about
2 it?
3 A | talked to Sarah O ark that night.
4 Q You talked to Sarah Clark that night. Did you text with
5 any enpl oyees?
6 A Current enpl oyees?
7 Q Any enpl oyees.
8 A Yes.
9 Q Did you text them and say, hey, | just got fired for
10 conpl ai ni ng about everything we tal ked about ?
11 A The only person | texted was Sarah Clark. | think I
12 texted with Sarah. | know we tal ked. So | know she was at
13 graduation. | don't renenber the -- the chat was a little bit

14 later so | don't renenber how the conversation happened.

15 Q Did you say to them hey, | raised all these issues and

16 I'mthe one getting fired?

17 A Yes.

18 Q And you said that to them

19 A | think that that was part of ny conversation w th Sarah.
20 Q Did you followup with an email to anyone and say that?
21 A No.

22 Q These were people that you had your email -- they had

23 their email -- they had your enmil obviously.

24 A Ri ght .
25 Q They had your cell phone nunber.
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A Yes.

Q Are these individuals that you reached out to afterwards
and said, hey, sonmething is not right here, it didn't happen
the right way I would like you to wite ne an email confirm ng
that this is what happened?

A No.

Q You didn't wite a text message confirm ng what happened?

A To ask themto confirm what happened?

Q Hey, this is what happened, you know, you were aware of
this.

A Those that | talked to generally about this was Kris Fl ood
and Sarah Clark. Do you nean talk -- |I'msorry.

Q No, you're fine.

A So majority of the conversations were between Sarah C ark,
and Kris Flood, and nyself.

Q You didn't text them afterwards?

A | did not have nmuch -- | don't think |I talked to Sarah --
Kris ever again after that day.

Q After all this you had been through for them

A Yep.

Q After all you' d done, just that was it?

A When Angie told nme that | was the one getting fired and
Gene had considered firing everybody, | figured I was the one
that was going to be shown a | esson of and so this woul d get

their behavior inline. So | didn't want to jeopardize -- Kris
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Fl ood has six kids. | didn't want to jeopardize her |osing her
honme, the car she bought that day, or anything el se by her
trying to -- | didn't want nmy friend to try to take ny side in

this and | ose her job over it. So | did not contact her or
talk to her again.
Q What you're saying is, is that you were such a benevol ent,
ki nd and good hearted worker that you took the bullet for
everyone?
A | didn't offer nyself, but | nost certainly didn't throw
anyone under the bus when | was in there.
Q Let nme ask ny question. Your thought process was | am
going to be the good hearted person to everyone and |'m goi ng
to take the bullet.
A | wouldn't paint nyself that way.
Q Then how woul d you paint yourself? You just got fired --
| et me ask you this question. How would you paint yourself?
JUDGE CARISSIM: Wiat's the rel evance of that question?
MR. SCHADLER:  Your Honor, there is going to be sone
contradictory testinony to this issue that we will see in the
future
JUDGE CARISSIM: A question of how this wi tness paints
hersel f i s neaningless to ne.
MR. SCHADLER  Ckay.
JUDGE CARISSIM: Don't answer the question
BY MR SCHADLER
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Q Now what then specifically -- you had two kids at the
time, correct?

A Yes.

Q So what was your purpose for not reaching out to anyone to
confirmwhat had just happened?

A Because | didn't feel that it was going to help ne in any
way and it was only going to harmthemso | really didn't see

the purpose of making a work situation harder for them

O [e¢) ~ (o] ol BN w N =

Q Let nme back that up then. How about beforehand when this
10 pervasive environment was going on did you enmail other workers
11  your concerns?

12 A We did not email. W texted.

13 Q Did you text and say, hey, listen guys, we need to unite
14 to get the shift schedule right?

15 A We had conversations on al nost every tine we worked about

16 what to do about it.

17 Q But nothing in witing?

18 A Never, no.

19 Q Nothing in email ?

20 A W didn't sit at desks. We were bartenders.

21 Q Understood. Afterwards, did you email? D d you shoot

22 sonebody an email ?

23 A | wasn't in the habit of --
24 JUDGE CARISSIM: Sir --
25 THE W TNESS: | wasn't in the habit --
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1 JUDGE CARISSIM: Hold it, hold it.
2 THE WTNESS: Gkay, sure. |'msorry.
3 JUDGE CARISSIM: Wait. Wen | speak, everybody is
4 silent, all right? Gve the witness a chance to answer your
5 question for the second tine, sir. Do you understand, do you
6 renmenber the question?
7 THE WTNESS: | do, | do. W didn't have a relationship
8 where email was even our second nost common form of
9 comunication. W did not email with each other.
10 BY MR SCHADLER
11 Q You said you texted with one anot her
12 A I nfrequently regarding shifts, what tine are you in, |ike
13 if had an issue. Sarah was sick once, | had to cover for her.
14 It wasn't -- | didn't have nuch of a relationship with them
15 outside of work. It was very nmuch work related. W talked
16 when we were at work. | did one favor for Kris one tine. W

17 didn't have nuch of a relationship outside of work.

18 Q So other than work this is the only tine -- work was the
19 only time you got together?

20 A We never ate together outside of work. We never

21 socialized with each other outside of work.

22 Q So you were not, other than co-workers, you weren't

23 friends with any of these individuals?

24 A W were friendly, I would consider them-- | had a party
25 for Fourth of July and invited Sarah and M ke when | first
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started. | nean | wasn't specifically not friendly with them
but I had two small kids. Kris had six, that's hard to get
together. Mke didn't have kids. Sarah was young and
unattached, didn't have a famly. W had little to nothing to
really relate to outside of work. So we weren't in the sane
social circles, life circunstances. W didn't have those kind
of rel ationships.

Q So allow nme then to focus ny question a little nore.

O her than being co-workers, once you stepped outside the walls

of Kelly's --

A Yes.

Q -- you weren't friendly with them outside of the walls of
Kel ly's?

A | woul d have been or | could have been, | worked. | don't

have friends otherwse. M friends are from graduate school
and they live in other countries. | don't really have very
many friends. M life in this stage of ny life consists of

small children and if I work. So | don't really have nmuch

other than that. I'ma stay at hone nom | don't do anything
soci al ly.
Q Let nme ask again, I'd like to get just this one question.

Qutside the walls of Kelly's, were you friends with then?
JUDGE CARISSIM: The wi tness has answered that question.
MR. SCHADLER: Maybe | missed -- | don't nean --
JUDGE CARISSIM: Sir, it's been answered.
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1 BY MR SCHADLER
2 Q Specifically involving your neetings with Ryan, 1'd |ike
3 to address those specifically.
4 A Ckay.
5 Q You said to Ryan that you were concerned about the new
6 hires taking your shifts, correct?
7 A | think it was we were concerned about new hires taking
8 our shifts, but yes.
9 Q Who did you speak with about their shifts?
10 A Sarah, and Kris, and | tal ked about that.
11 Q Sar ah?
12 A |'"mso sorry, so Sarah, Kris Flood, Chris Healy had sone
13 conversations in there also.
14 Q How was it decided that you would be the one to, |I'Il use
15 this phrase, carry the banner?
16 A It was nore of an opportunity. | had the opportunity to
17 talk to Ryan when he was there and not busy on the floor, so I
18 would talk to hima lot of the tine when | had a 5 o' cl ock
19 shift and had an opportunity to talk to him It wasn't a very
20 busy tine of the day.
21 Q What shifts did they want? Chris Heal y?
22 A Chris Healy wanted nore shifts. At that point, he was a
23 server and bartender, and he wanted to nove fromwhat | heard
24 himsay, wanted nove nore to just being on the bar staff and
25 wanted to nake sure that as these schedul es were openi ng up and
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they were filling themw th new hires that he would get them
i nstead of someone new.
Q You said Ms. Flood?
A Yes.
Q What shifts did she want?
A Onh, she wanted the 5 o' clock shift al so.
Q She wanted the sanme shift you want ed?
A Yes.
Q On at 5 o' cl ock.
A Al ways one, sonetinmes two.

And the other individual, | apologize, who else did you
menti on?
A Sarah d ark.
Q Sarah O ark, what shift did she want?
A She didn't want to | ose shifts as these new hires canme on

in the last bit that she was there up until graduation.

Q What shifts did she want?

A She wanted to keep her shifts. So she didn't want to be
bunmped to a 9 o' clock start tinme. She didn't want to be bunped
of f of a Thursday, Friday, or Saturday because she was o | onger
going to be there she wanted to nake sure that those shifts
were going to stay consistent.

Q What start time did she want?

A | guess it depended on the day. | don't know the specific

start tinme she wanted. She wanted to keep her shifts. Sarah
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1 had been there longer than Kris and I.
2 Q Understood. Did Sarah work Thursday night?
3 A Yes.
4 Q Friday night?
5 A At 9 o' clock. She cane in at 9 o' clock on Thursday al ways
6 she had cl ass.
7 Q You had said that she had a 7 o' clock start tinme? | just
8 want to make sure | have that in my mnd right.
9 A No, | didn't think I said 7 o'clock.
10 Q Okay, ny apologies. So what tinme did she have?
11 A 9 o' clock on Thursday, but she no | onger had class so she
12 wanted an earlier start tinme. She always worked at 9 o' cl ock.
13 She was hoping that now that there were nore shifts avail able
14 she could nove up in start tinme because her classes had ended
15 for the senester. She was graduating. She wanted an earlier
16 start tinme for the rest of the tinme she was there. Does that
17 nmake sense? Am | explaining that correctly?
18 Q  Yes.
19 A Ckay.
20 JUDGE CARISSIM: Al you can do is answer question. You
21 don't have to ask any.
22 THE W TNESS: Okay. Sorry.
23 BY MR SCHADLER:
24  Q What tinme did she want? You said she wanted to nove up.
25 \What tinme did she want to nove up to?
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A That was the extent of it. It was not a specific request

for a start tine.

Q There would be a 5:00 and 7:00 start tinme, correct?

A And a 9:00.

Q And a 9:00. But noving up would nean either 5:00 or 7:007
A Correct.

Q And for you, you wanted a 5 o' clock start tine?

A The days they were avail abl e, yes.

Q Thur sday, Friday and Saturday.

A Thursday was usually a 7 o' clock start tine.

Q Did you want a 5 o'clock start tinme on Thursday?

A To the best of ny recollection, the shift -- the earliest
shift started at 7 o' clock because that's when happy hour was
over.

Q Wul d you have wanted a 5 o' clock start tinme on Thursday?

If it was avail abl e, of course.

And Sarah wanted a 5 o' clock start tine on Thursday.

> O >

She wanted an earlier start tine. She didn't say when.
kay. That could have been 5 o'clock. And Sarah --

sorry, Ms. Flynn --

A Fl ood?
Q Fl ood wanted a 5 o' clock start tine?
A Yes.

Q And at nost they would bring two bartenders on at that
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1 A Correct.

2 MR. SCHADLER: May | have a nonent, Your Honor.

3 JUDGE CARISSIM: Yes. Of the record. You tell ne when
4 you're ready.

5 (O f the record.)

6 JUDGE CARISSIM: You may conti nue.

7 MR. SCHADLER: Thank you.

8 BY MR SCHADLER

9 Q Your concern was that you were losing shift tinme and that
10 you wanted to maintain that you were nmaking the sanme anount of
11 noney. You were concerned about shift tinme and | osing noney,
12 correct?

13 A | was concerned with shift start tinmes and working nore
14 hours and nmaking | ess noney by picking up the extra shifts

15 hel ping out and then not getting awarded the earlier start

16 tine.

17 Q When you say earlier start times, you' re tal king about

18 Thursday, Friday, Saturday?

19 A Yes.

20 Q How i s working on a Monday?

21 A Quite terrible.

22 Q How i s working on a Tuesday?

23 A Al so very sl ow.

24  Q How was wor ki ng on a Sunday?

25 A Very sl ow.
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1 Q And how was wor ki ng on a Wdnesday?

2 A Coul d be -- had potential to be better.

3 Q How was wor ki ng on a Thursday?

4 A Cenerally was decent.

5 Q How was wor ki ng on a Friday?

6 A General | y decent.

7 Q And how was wor ki ng on a Saturday?

8 A Ceneral ly decent, al so.

9 So Thursday, Friday, Saturday, at any tinme would be better
10 than Monday, Tuesday, Wednesday, or Sunday?

11 A There were rare instances where you could do amazingly
12 well for sonme odd reason on one of those other days, but

13 overall, yes, those shifts were not desirable.

14 Q So save the odd reason Thursday, Friday, Saturday --
15 A Were consistently better, yes. W would generally nake
16 the same anount of noney hourly.

17 Q And so these were, if | would use a word preferred

18 positions, would that be --

19 A Correct.

20 Q -- an accurate ternf

21 A Um hum

22 Q And people that -- people would want to work on the
23 Thursdays, Fridays, and Saturdays for the preferred reasons
24 you' ve stat ed.

25 A Yes.
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MR. SCHADLER:  Your Honor, if | may approach counsel ?

JUDGE CARISSIM: You may. Let's go off the record.

(O f the record.)

JUDGE CARISSIM: M. Schadler, you have a docunent. Can
you tell me what this docunent is? Can you describe it for ne?

(Respondent's R-1 identified.)

MR. SCHADLER: Yes, | can, Your Honor. It's a shift
schedule for Kelly's that was provided to the governnent as
part of their subpoena. It starts on 4/28 of '14. However,
there is a large break due to an issue we had trying to get it.
It junps all the way up to the nore rel evant period of 9/24/14.
And then it goes all the way through to the end of April,
begi nning of -- end of April.

JUDGE CARISSIM: O 2015, correct?

MR. SCHADLER. O 2015, that's correct, Your Honor.

JUDGE CARISSIM: Al right, thank you very nmuch. W have
-- | don't think the record is clear because we had a technica
problem but M. Faye you have no objection to the authenticity
nor the relevancy of this docunment, although you may want to
clarify it in sone respect with regard to what the docunent
shows, is that correct, sir?

MR, FAYE: Yes, Your Honor.

JUDGE CARISSIM: And you are now noving this docunent
into evidence, M. Schadler?

MR. SCHADLER: | w Il be, Your Honor, yes, | am
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JUDGE CARISSIM: |I'mgoing to admt Respondent's
Exhibit 1 and you nay proceed.

(Respondent's R-1 received.)

MR. SCHADLER: Thank you. |I'mgoing to skip Page 1 if
that's okay with everyone here because of the tinme difference,
so I'll put that here. If |I may use your --

JUDGE CARISSIM: Absolutely, feel free.

BY MR SCHADLER
Q Ms. Helns, this is for the weeks dating 9/22 to 9/28. Can
you please tell us what shifts you were schedul ed on that --

JUDGE CARI SSIM: What page nunber is that docunment, sir?

MR. SCHADLER:  Page 2.

JUDGE CARISSIM: And how many pages are in the docunent?

MR, SCHADLER:  30.

JUDGE CARISSIM: So there is 1 through 30.

MR. SCHADLER: That's correct, Your Honor.

JUDGE CARISSIM: Al right.

BY MR SCHADLER

Q For those dates, which days were you schedul ed and what
times?

A Thur sday, Friday, and Saturday.

So those were the three preferred shift days, correct?

A Correct.
Q And what tinmes were you schedul ed?
A 7:00 for Thursday and Friday, and 5:00 for Saturday.

BURKE COURT REPORTI NG LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470

(973) 692- 0660
256a



Case: 16-4300 Document: 003112308468 Page: 232  Date Filed: 08/2®/2017

O [e¢) ~ (o] ol BN w N =

N NN NN R R R R R R R R R R
(6] I w N - (@] © (o] ~ (o)) ol ENN w N - (@)

if ol

Those were all to close, correct?

Correct.

MR. SCHADLER: Ckay. Your Honor, if you'd like this?
JUDGE CARISSIM: That's quite all right. [If | need to,

need to make rulings, but otherwise | will |ook at them

obvi ously when | consider the case.

BY MR SCHADLER

Q

122

Movi ng to the next week which is 9/29, what days were you

schedul ed agai n?

> O » O » O >

Thur sday, Friday, and Saturday.

And those woul d be the three preferred days?
Yes.

VWhat tinmes were you schedul ed on those days?
7: 00, 9:00, and 5:00.

And all to close, correct?

Correct.

And just so we're clear, you were readi ng them Thursday,

Friday, and Saturday, 7:00 being Thursday, 9:00 being Friday,

5: 00 being Saturday, correct?

A

Yes.

And those were all to close, correct?

Yes.

Moving to the next week beginning 10/6 to 10/21 (sic),
days were you schedul ed on those tinmes?

Thur sday, Friday, and Saturday.
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9:00 to close.

And Sat ur day?

Q And Thursday what tinme were you schedul ed?
A 7: 00.

Q To cl ose?

A Yes.

Q And Friday?

A

Q

A

5:00 to close.

And this week from 10/13 to 10/19, when were you
schedul ed?

A Tuesday, 7:00 to close. Friday, 5:00 to close. And
Saturday, 7:00 to close.

Q So two of the three preferred days and one Tuesday,
correct?

A Yes.

Q The next week being 10/20 to 10/26, what days were you

schedul ed on that week?

Thur sday, Friday, and Saturday.

Those are the three preferred days?

Yes.

What tinme were you schedul ed on Thursday?
7:00 to close.

And what tinme were you schedul ed on Friday?

9:00 to close.

O >» O >» O » O >

And what tinme were you schedul ed on Saturday?
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A 3:00 to close.

JUDGE CARISSIM: Counsel, this docunent, Ms. Helnms, is it
cl ear on the docunment what her tinme schedule is?

THE WTNESS: It's clear what it's witten as. That
doesn't nean that's what actually ended up being the schedul e,
whi ch often changed.

JUDGE CARISSIM: Now the questions go to what's on the
schedule, is that correct?

MR. SCHADLER:  Yes.

THE W TNESS:  Yes.

JUDGE CARISSIM: So Ms. Helns is referred to as Robin in
this docunent. Now there is a yellowline. On the rest of the
copies there probably won't be.

MR. SCHADLER: That's correct, Your Honor.

JUDGE CARISSIM: But when | see Robin, that's M. Hel ns,
correct?

MR. SCHADLER: That is correct, that's Ms. Hel ns.

JUDGE CARISSIM: Al right. Now let ne ask you since |
have in evidence, why do we need questions to verify what those
times are? Can't | look at those? Can't you nmake an argunent
in your brief to me on whatever you think this neans?

MR. SCHADLER: W can, Your Honor, but it goes -- if | may
make an offer of proof. |[If you' re going to go through all of
these and you can stop ne if you feel that I"'mtestifying

i nappropriately, you' re going to find that Ms. Helns is
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Thur sday, Friday, and Saturday nost throughout the

entire shift schedule with the exception of a few weeks.

You're going to find that on sone weeks she was schedul ed at

5:00. Sone weeks she was schedul ed even earlier than that.

But that it goes to --
JUDGE CARI SSI M :

seens to me you have the predicate to nake it.

adm tted.

BY MR SCHADLER

Q Wth the shift scheduling, you had

correct? Had you ever spoken to Gene?

A No.

Q Had you
A No.

Q Had you
A No.

Q Had you
A No.

Q Had you
A

Q Had you
A

ever spoken to Angie?

ever enmnil ed Gene?

ever enuiled Angie?

ever texted Gene?

Not to ny recollection.

ever texted Angie?

No, regarding the shift schedul e.

pertaining to scheduling tines.

You can make that argunment. But it

spoken to Ryan,

Regar di ng your concerns with shift scheduling or the

shifts that you were given

A Yes.
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1 Q To be clear, so I'mclear, 1'd like to talk to you about
2 the nmeeting you had where you said you were term nated.
3 A Ckay.
4 Q VWat date was that?
5 A April 30, 2015.
6 Q And the testinony you provided, did that, and I may have
7 asked this and | apologize if | did, enconpass the entire
8 neeting, to the best of your recollection?
9 A Yes, to the best of ny recollection.
10 Q Prior to that neeting, do you recall an incident with
11 Chel sea Heyward?
12 A | worked with her. Yes, there were incidents with her.
13 Q Ms. Heyward, I'll refer to her as Ms. Heyward, what is her
14 race?
15 A African American | would guess. | don't know. | didn't

16 talk to her about her background.

17 Q Did you observe her?

18 A Yes.

19 Q What woul d you say the conpl exion of her skin was?
20 A Li ke coffee with creaner. She was darker.

21 Q Do you recall an incident with Ms. Heyward where you

22 refused to serve an African Anmerican patron?

23 A |"ve never refused to serve anyone.
24  Q So that incident never took place?
25 A |"mnot saying that it -- that incident because | don't
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believe that | ever refused to serve anyone that wasn't
i nt oxi cat ed.
Q Did you ever nmake comment to Ms. Heyward about not serving

African Americans?

A Specifically not serving African Anericans, no, | never
made that coment to her

Q When you were brought down in the neeting was it di scussed
with you that the reason you were brought down to that neeting
was because of your refusal to serve an African Anmerican
patron?

A Not specifically that | recall, no.

Q That was never brought up to you?

A | don't recall that at all

Q As you sit here today you have no recollection of that
conversation?

A That aspect of the conversation I don't, no.

Q Do you recall saying to Ms. Heyward that, | quote, "These
black girls cone in all the tine and don't tip."

A There were possibly a handful of black girls that cane in
and they didn't cone in together, so | wouldn't inmagine | would

ever reference sonething that way.

Q Do you recall making that statenent?
A No.
Q Do you recall saying that you refuse to serve them in

reference to when | say themreferring to African Anerican
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kay. | don't --

A
Q
A
Q Were you finished with the answer?
A No, | wasn't.

Q Ckay, please.

A Anot her patron, the sorority girl that |I referred to
earlier which was soneone that was originally shown to ne by

M ke that was sonmeone that cane in that did not tip and
habitually didn't tip, and he didn't like to serve her. She
was sonmeone we served last. And | renenber that conversation
with Chelsea. | didn't refuse to serve her. Chelsea and |
were working together. Chelsea went and served her. | did not
refuse to serve African Anericans as a bl anket statement. |
never refused to serve her, either. Chelsea was also
co-bartendi ng that night and she served her.

Q So if Chel sea nade that statenent, she would be incorrect?
A Just |'ve never referred to a bl anket group of people.

That sanme night all of our bouncers and their girlfriend were
there also. They all happen to be African Anmerican nen with
African American girlfriends and wives, so | was actually
serving themas this girl came up to the bar

Q Now during that neeting it was rai sed that you did not

serve an African Anerican, is that correct?
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A | don't remenber that part of the neeting at all.

Q And during that neeting do you recall Cene said to you
that that could not happen, we could not have individuals
refusing to serve African Anerican wonen or African Anmerican
clients.

A My extent of the recollection of that was Gene cane in
told ne he heard what | said and then he left. At that point,

the rest of the discussion happened between nyself and Angie

O [e¢) ~ (o] ol BN w N =

with very, very few inputs fromRyan. So CGene's coments were
10 limted to what | testified they were.

11 Q Wuld it surprise you to learn that Kelly's does not have
12 video surveillance? And what | nean by video surveill ance,

13 allownme to define that -- | nmean audio surveillance, allow nme
14 to define that, surveillance designed to pick up words people
15 are saying.

16 A It would surprise nme that they don't, considering that's
17 what Angie told ne that they did.

18 Q The reason they wouldn’t have that is because it's illegal
19 in Pennsylvani a.

20 A | was surprised when she told nme they did in the first

21 place. So | was initially surprised to hear that they were

22 listening to ny conplaints and I was equally surprised now to
23 hear that that was not the truth. | don't know | don't know
24 what to believe. |1 was told, but now I'mvery confused.

25 Q The reason --
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MR. FAYE: Your Honor, my objection is to the question,
part of a fragnment of the question of the reason is because it
violates Pennsylvania law. It didn't sound |like a question. |
don't knowif it was a statenent. No foundation that there is
a Pennsylvania law dealing with it. Just was an inappropriate
coment .

JUDGE CARISSIM: Well, the question was asked, the
W t ness answered. Your comment has been made. We'I|l see what
counsel, if he has another question.

BY MR SCHADLER

Q In fact, the reason -- would it surprise you that the
reason that that statenment was nade by Angi e was because
Chel sea was concerned about retaliation due to what she
percei ved as raci sm

MR. FAYE: | object. That's not a question. |t sounds
i ke a statement.

JUDGE CARISSIM: That's a very long question, sir. | had
trouble following it. Could you break that down?

BY MR SCHADLER
Q You were told that there was audi o surveillance. Wen I
say audi o surveillance, just so I"mclear, | nean surveillance

bei ng picked up or words being picked up at the bar, correct?

A " msorry. Yes.
Q Al'l right. And you had said there was none -- to none of
your -- you've no recollection, you have no recollection, said
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that inartfully, you have no recollection of any conversation
regardi ng from Gene or Angie that night about your refusal to
serve African American patrons?

A No.

Q And that you had said that they had stated to you they had
pi cked it up on, quote/unquote, audio surveillance.

A That they picked up nmy conplaints on audio and that was
the reason for ny term nation

Q They did not nention that the reason for your termnation
was because of failure to serve an African Anmerican patron?

A No.

Q You were a bartender there for approxi nate a year,

correct?

A Yes.

Q O nore?

A Yes.

Q What percentage woul d you say of your clientele is African
Anmeri can?

A Very smal |

Q How many woul d you say, ball park?

A O like the kids that cane in?

Q Ever ybody.

A | don't know, one percent, two percent.

Q You sai d you have workers, individuals that work there

that are African Anerican, correct?
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A Yes, vyes.

Q Wuld it have been detrinental to the business or to the

bar if Kelly's was known not to serve African Anericans?
JUDGE CARISSIM: You're asking her --
MR. FAYE: | object. How can she answer the question?
JUDGE CARI SSIM: Sustai ned.

BY MR SCHADLER

Q Now, Chel sea, you were tasked to train her, correct?

A Yes, | was. | was part of the -- yeah, | helped train
her .

Q And during the tine that you trained her, did you speak
wi th her about the bar?

A Yes.

Q D d you speak with her about Kelly's?

A Yes. W were at Kelly's.

Q Did you speak to her -- I'"msorry?

A We were at work. That's what we tal ked about.

Did you recall telling her that one of the first things
you said to her was you better not get shifts fromne?

A Not at all, no.

Q Do you recall telling her that this place sucks?
A | actually never use that word.
Q Do you recall saying that she, referring to Chelsea, is

not going to nmake any noney here?

A No.
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Q Do you recall saying that Chel sea should rethink and get
anot her job?

A She specifically asked ne about the shifts because Sarah
had nmade comments to her, so that could have been sonething I
said in response to her. | don't renenber specifically those
words. She asked if it could sustain her and her son, and |
coul dn't guarantee her that. M experience was it wasn't very

consi st ent.

O [e¢) ~ (o] ol BN w N =

Q Now in the neeting you had, certainly you were accused of
10 racism That's a very heavy accusation. Wuld you consider

11 that a heavy accusation?

12 A | absolutely never heard the word racist, not ever.

13 Q My question was if you were accused of being racist --
14 A | would think I would renmenber that, yes.

15 Q You woul d renenber that. It is a very heavy accusation
16 A | agree.

17 MR. SCHADLER: One nonent, Your Honor.

18 JUDGE CARISSIM: Certainly.

19 MR. SCHADLER: Thank you.

20 (Pause.)

21 BY MR SCHADLER

22 Q Now t he nmeetings that you had with Ryan, how many neeti ngs
23 did you have?

24 MR. FAYE: Your Honor, |I'mgoing to object because it's

25 such an open-ended question. She worked for Ryan Henry.
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JUDGE CARISSIM: 1I'mgoing to sustain that objection. |If
you give a little nore clarity to the question, perhaps the
W tness could answer it. You may rephrase.
BY MR SCHADLER
Q How many neetings did you have pertaining to shift
scheduling wth Ryan?
A Several. They weren't formal neetings. They happened
when it was slow and the opportunity arose. There was --
bet ween just nyself and Ryan or between nyself, Ryan, and
soneone el se?
Q Either one. |If | may, can you do one at a tinme, how many
woul d you say with, how many woul d you say you had w th ot her
peopl e?
A Three or four by nyself. 1In this [ast nonth period, in
this last -- when this becane an issue, it was in the |ast week
of March throughout April, so we're tal king about this period
of time, | probably spoke to himfour tines, and then with Kris
Fl ood and with Chris Healy, so about six all together roughly.
Q Okay, | apol ogi ze, the air conditioner kicked on again,
four by yourself and then two with Ms. Flood and M. Heal y?
A Wel |, one each.
Q One each, so one with Ms. Flood and one M. Healy. And
all of these conversations were you, according to you,
advancing the cause of all the bartenders?

A | would think I recall that | spoke about the cause of al
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the bartenders, yes.
Q And during those neetings, even the one-on-one neetings
you advanced the cause, you al ways spoke in terns of all the
bart enders?
A | brought up that this was not ny concern al one, yes.
Q And you had said that the other bartenders -- did you
state the other bartenders are unhappy as well?
A That they are nervous. That they are unsure of their
positions. That it's causing anxiety.
Q Now you had this with Ryan. M ke you said was the head
bartender, correct?
A This was all happening as M ke was | eaving.

JUDGE CARISSIM: The question is, is Mke the head
bart ender ?

THE W TNESS: Yes, he was the head bartender
BY MR SCHADLER
Q Did you ever have conversations with Mke prior to his

| eavi ng about this?

A Possi bly, when | referenced those other tines when there

135

was issues with losing a Thursday to Scott or |osing a Thursday

to Joe Fairley or Mke Selino.

Q So that would have been -- just so I'mclear, those were

t hose dates you had given us before?
A Yes.

Q And you had spoken to M ke because he's the head
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1 Dbartender?

2 A Well, he's also a co-worker.

3 Q Co- wor ker

4 A Just as a co-worker. He didn't have nuch authority as far
5 as ny schedule so it wouldn't have -- he had a set schedul e.

6 He had no issues.

7 Q And you had couched it with M ke that we, the bartenders,
8 or sone derivative of that, are concerned about these issues?
9 A Yes.

10 Q How many conversati ons?

11 A | really don't think I can put -- | worked with him

12 alnost, | nean pretty nmuch a year. | would say we worked

13 together 11 1/2, 12 nonths, 3, 4 days a week. W had

14 conversations. | really don't know that | can put a nunber on
15 that accurately.

16 Q Coul d you estimate just a range of conversations,

17 specifically like conversations about we, the bartenders, are
18 upset about scheduling?

19 A | mean |'mrecalling right now an instance where Kris
20 Flood and I were talking to himbehind the downstairs bar and |
21 nean that was one. | don't know. | can't recall. It's hard
22 to say.
23 JUDGE CARISSIM: Well, there's one. Do you recall if
24 there is nore than one?
25 THE WTNESS: Onh, definitely nore than one. Five. Five,
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1 six.

2 BY MR SCHADLER

3 Q Five or six?

4 A Sure, that sounds --

5 Q And no one is going to hold you to an exact nunber, but a
6 ball park would be about five or six?

7 A Maybe five throughout the year, yes.

8 Q Now you said that M ke was | eaving, correct?

9 A Yes.

10 Q And | apologize, | didn't nean to put it that way.
11 JUDGE CARISSIM: That's all right.

12 BY MR SCHADLER

13 Q M ke was | eavi ng.

14 A Correct. He gave his two weeks' noti ce.

15 Q Wio el se was leaving -- I'"msorry?

16 A He had given his two weeks' notice.

17 Q Who el se was | eavi ng?

18 A Sarah C ark was | eaving.

19 Q So those were two spots that were opening up.

20 A Yes.

21 Q And prior to their |eaving, when was their |eaving?
22 A | think roughly Mke left the |ast week of March and Sarah
23 was | eaving the second week of May.

24  Q So you were going to be down two bartenders.

25 A Yes.
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Q And prior to this, were there concerns about your shift

scheduling prior to M ke | eaving?
Rarely.

So the real issues were March, April tine frane.

138

At that tinme you were actually down a bartender, correct?

A
Q
A There were a Il ot of issues at that tine, yes.
Q
A

Ryan had filled in sonetinmes, yes, so there were sone
hol es in the schedul e.
Q So you were picking up nore shifts at that tine?

A Absol utely.

Q And you were seeing -- you were getting nore choice
shifts?
A Well, no. | think that ny schedule pretty nmuch stayed the

sane except that | picked up Tuesday ni ght, and Wednesday
ni ght, and Sunday, which | testified were not good shifts.

MR. FAYE: Your Honor, just a point of information.

think the record should be made clear that the Mke is the head

bartender to all the coments that we just heard as to M ke

Bevevi no and not to another bartender that's been referred to

in the record, Mke Selino, S-E-L-1-NO
BY MR. SCHADLER

Q Were you still getting choice shifts at that tinme, the

preferred shifts during April, the nonth of April?
A | was still working Thursday, Friday, and Saturday.

Q In fact, I'"mgoing to show you what's been narked as
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Exhibit 1 for the Respondent and that's Page 29, if | may
specifically reference that. On this schedule, please read the
date that you were working on that schedul e and tines.

A Tuesday, 7:00 to close, training Chelsea. 7:00 to close
on Thursday. 5:00 to close on Friday. Open to close on
Sat ur day.

Q VWhat tinme was open?

A | would arrive at 10:00 a.m Now this says 11:00, so |
mean - -

Q You're scheduled from11:00 till close. And when w ||
cl ose be?

A This woul d say 2:00, but we close at 3:00 a. m

Q 3:00 a.m So that week you actually worked significantly
nore shifts and that was the week of the 13th.

A More than even is indicated here.

Q So you actually picked up nore shifts than that?

A | worked |l onger hours. | think the 38 doesn't include the
hour for closing and cleanup. | think these hours don't
indicate what tine | actually arrived for work because it says
11: 00 a.m, but | actually got there at 10:00. Wen it says
closing, | think this nunber probably includes 2:00 a.m Al

of the closings are at least 3:00 a.m by the tinme we cl ocked
out and left.

Q kay. But you were schedul ed for nore shifts?

A Yeah.
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Q

And in fact you were saying that you even picked up nore

time that's allotted here.

A
Q

Yeah, we definitely need to hire people, yeah.

140

And on the next week, that woul d be Page 30, when were you

schedul ed t here?

A
Q
A
Q
A

Tuesday night from 10:00 p.m to close.
That was not a preferred shift.
Clearly. Wdnesday --

You say clearly. Does that nean yes?

l"msorry, yes. Yes, not a preferred shift at all

Wednesday from 7: 00 to cl ose.

Q
A

Not a preferred shift or that was --

It was getting better because it was end of the year, so

it was likely that we would do a little nore business.

Q

So was that better than Monday, Tuesday and Sunday, a

Wednesday shift at that tine?

> O » O » O >» O >

This time of year, yes.

Thur sday?

7:00 to close.

Fri day?

5:00 to close.

And Sat ur day?

7:00 to close.

Did you work any tinme Sunday?

This doesn't say that | did, but | worked that party
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upstairs that day.

Q So you picked up a party. Wre parties generally good
nmoney makers?

A Not at all and specifically not this party.

Okay. But on these dates, which was the week prior to
your separating fromthe conpany --

A Yes.

Q -- you worked the preferred shifts and in fact picked up

© ©® N o g A~ W N P
O

nore shifts on top of that.

10 A Right. | was asked to help.

11 You said you did need to hire people.

12 A Absol utely.

13 MR. SCHADLER: Can | have one nonent, Your Honor?

14 JUDGE CARISSIM: You may. Let's go off the record and
15 tell me when you're ready.

16 (OFf the record.)

17 JUDGE CARISSIM: You may proceed.

18 MR. SCHADLER: Thank you.

19 BY MR SCHADLER

20 Q Ryan, was he at the neeting, the full neeting where you
21 were termnated? Was he there fromstart to --

22 A My recollection is yes.

23 JUDGE CARISSIM: And that's Ryan Henry?

24 MR. SCHADLER: Ryan Henry. M apol ogi es.

25 BY MR SCHADLER
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1 Q Was CGene Mtchell there fromstart to finish?

2 A No.

3 Q When was he there for?

4 A He wal ked in, made a comment, and if he cane back | don't
5 know but he seened to walk away at the end of that and that's
6 when | turned to Angie. | never turned back to the door. It
7 didn't seem anyone was | ooking past nme to engage him | don't
8 think he was there.

9 Q And was Angie there the whole tinme?

10 A Yes.

11 Q Afterward, did you find a job after this?

12 A No.

13 Q You filed for --

14 MR. FAYE: (Objection to relevance.

15 JUDGE CARI SSIM: Sustai ned.

16 MR. SCHADLER:  Your Honor, | have nothing further at this
17 time but | reserve the right to recall on, perhaps if after,
18 our case in chief.

19 JUDGE CARISSIM: Very good. M. Faye, do you have any
20 redirect?

21 MR. FAYE: Brief.

22 JUDGE CARISSIM: You may proceed.

23 REDI RECT EXAM NATI ON

24 BY MR FAYE

25 Q Ms. Helns, you referred to a sorority girl?
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A Yes.
Q VWat was the race of that sorority girl?
A She was African Anerican.

VWhat if anything at all was said at the discharge neeting
on April 30, 2015, by M. or Ms. Mtchell or M. Henry about
race?
A | don't recall anything being brought up about race.
Q What if anything at all was said at the discharge neeting
by M. and Ms. Mtchell or M. Henry regarding African Anerican
persons or people?
A | don't recall anything.
Q What if anything at all was said at that discharge neeting
by M. and Ms. Mtchell or M. Henry about you or anyone el se
being a racist?
A | really don't recall anything.

COURT REPORTER: You have to speak up.

THE WTNESS: | don't recall anything. Sorry.
BY MR FAYE:
Q During your enploynent, what if any tinme did M. or M.
Mtchell or M. Henry ever accuse you of not serving or serving
| ate an African American person?
A Never .
Q When if ever during your enploynent did M. and Ms.
Mtchell or M. Henry ever accuse you of being a racist?

A Never .
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Q As far as you can recall at the discharge neeting on

April 30, 2015, what if any coments were nmade what soever by
M. or Ms. Mtchell or M. Henry about the topic of race?

A Not hi ng.

Q How woul d you descri be your rel ationship during the
several weeks you worked with Chel sea Heyman -- Heyward, how
woul d you descri be your relationship with her during those few
weeks that you worked with her?

A Friendly and professional.

Q And indeed how if at all did you assist Ms. Heyward as to
tipping for a trainee?

A Knowi ng that she was a single nom we had that
conversation. It's not customary to tip soneone when they're
training in a restaurant. | gave her a tip at the end anyway
because | knew she was -- it's rough to go honme w thout making
any noney. So her first -- the night | trained her, that first
night I gave her noney when I -- it is absolutely we're not
supposed to. Even it's kind of a bar rule that she was getting
nore pay from-- what typically happens is you train at a bar,
you nmeke $2.83 an hour which you're a full-tine enployee, but
while you' re training you make a little bit nore and at Kelly's
t hey woul d give you a shift neal was included in that. So |
knew she wasn't naking anything so | gave her $20.

Q Are you referring to the -- what day of training was this
for Ms. Heyward?
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A It was a slownight. | think it was Tuesday night, so |
gave her half of the noney | made. | didn't really wal k away
wi th anything after that.

Q How much training had she had before that day?

A My understanding is she worked with Sarah before that. |
don't know what day of the week it was.

Q Do you know whet her or not Sarah Clark gave any tip to

trai nee Chel sea Heyward?

O [e¢) ~ (o] ol BN w N =

A From what Sarah told nme, she did not tip her. | didn't
10 ask Chel sea.

11 Q Yes. Counsel showed you Respondent 1, a group of

12 schedules. Do you have that in front of you?

13 A | do not.

14 Q That's fine. Are those schedules set in stone?

15 A No, they are not.

16 Q Are there shifts that you worked that woul d not be

17 reflected on those schedul es?

18 A Yes.

19 Q As far as you know, are there shifts that you were

20 schedul ed for on those schedul es that you may or nmay not have
21  wor ked?

22 A Yes.

23 Q Can you explain why the schedules that are represented in
24 Respondent 1 are or are not reliable as to determ ning how many

25 hours a week you worked or what shifts you worked?
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1 A Oten there was -- | think even in one of the | ast weeks
2 there was a party | wound up working because fromwhat | recall
3 Chris Healy said he needed off that day. Ryan scheduled him
4 anyway. Ryan was stuck for soneone to work so | picked it up
5 for himas a favor. Things like that often happened where

6 necessarily the request off wasn't renenbered or a party

7 schedul ed that wasn't planned originally. There were a |arge
8 variety of reasons.

9 Q Are parties normally put on the schedule, if you know?
10 A | wasn't involved in parties very often. | didn't get
11 very many parties. That party that | wound up picking up was
12 not a good party. But | didn't work very many parties.

13 JUDGE CARISSIM: But the question was --

14 THE WTNESS: |'msorry, did | answer it wong?

15 JUDGE CARISSIM: -- did parties appear on the schedul e?
16 THE WTNESS: | think so. It's not sonething that I

17 looked at a | ot because | wasn't on them so I think that they
18 nostly were on the schedul e.

19 JUDGE CARISSIM: Al right, thank you.

20 THE WTNESS: Did | answer it clearly enough for you?

21 MR. FAYE: Yes, that's --

22 THE WTNESS: |'msorry.

23 JUDGE CARISSIM: |'msure you answered as best you can,
24 that's all.

25 THE WTNESS: The best | could, yeah, | don't know if I
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could be nore clear, though.

BY MR FAYE:
Q Pl ease don't ask questions.
A Sorry.

Q We have enough | awers here. The | awers give the
guestions. Thank you.

| f you know were the -- are the schedules, in light of
coments regardi ng Sarah C ark, what if any changes were nade
in the schedules that are assigned as to Sarah C ark because of
her coll ege courses or defending a thesis, or other reasons?

MR. SCHADLER: njection, Your Honor. |It's conpound and
|'"mnot even sure that | followit.

JUDGE CARISSIM: Sustained. It's a very |long question,

counsel. It is conpound.
BY MR FAYE:
Q Do you know or not know the accuracy of the schedul es that

you were shown as to Sarah O ark because of her college
activities?

MR. SCHADLER: Qbjection, Your Honor. Again, it's
extrenely --

JUDGE CARISSIM: Yeah, I"'mgoing to sustain the objection

again. |Is this sonmething that's particularly relevant, M.
Faye, this point? If it is, | nmean I'll give you another run
at it, but --

MR FAYE: Well, | think it goes to reliability of the
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1 docunent. | don't have a problemw th the adm ssibility of it.
2 | did state on there | had no objection, which | didn't state
3 on the record. | know you admtted it into evidence. | don't
4 have an objection to it. | think the question is the
5 reliability of Respondent 1.
6 BY MR FAYE
7 Q Do you know whet her or not the schedul es accurately
8 reflect the shifts worked by Sarah C ark?
9 MR. SCHADLER: (njection, Your Honor.
10 JUDGE CARISSIM: That I'mgoing to overrule. That's a
11 pretty straightforward question.
12 THE WTNESS: |'mconfused. I'msorry. | don't
13 understand that.
14 BY MR FAYE:
15 Q Do you know whet her or not --
16 A Yes.
17 Q -- the schedules in Respondent 1 reflect accurately the
18 shifts worked? Do you know?
19 A | didn't have much of an opportunity to |look at it other
20 than a couple of pages that he handed me and |I only |ike he
21 said | ooked at the highlighted area, so | can't say that |
22 spent any tinme |looking at it other than the highlighted part
23 with nmy nane on it.
24  Q Were you involved in any switches of shifts with other
25 bartenders after the issuance of the schedule for an upcom ng
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week?

A Yes, that happened.

Q Can you recall where after the schedule was issued you
switched with another bartender as schedul ed? A shift, |I'm
sorry, a shift.

A Yes. Yes, yes.

Q Can you recall an incident?

A There was an incident | was scheduled for a Saturday. |
had something conme up. | think -- | can't recall what it was,
but Sarah picked it up for ne and did the double. So |I was
supposed to work a doubl e open to close, so Sarah took that and
| came in at her start tinme. There was another incident where
Sarah was very sick for a bunch of days. | picked up -- |
think | picked up two things for her because she just
unavai l abl e and she was schedul ed, and you're supposed to get
your own shifts covered if it's already scheduled so | worked
those for her. One was a Sunday.

Q Wul d this have been after the schedul e was i ssued?

A Yes. The schedul e woul d have al ready been posted. Sarah
got sick. | took her Sunday for her. Sonething cane up with
me. Sarah worked ny open and then did the close. W literally
switched everything. So | was 11:00 to 7:00 open and then 7:00
to close. Sarah wasn't scheduled in until 9 o' clock that

night, so | lost everything and we literally swtched

everything so | canme in at 9 o' clock that night.
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Q After schedul es were issued during the roughly year that

you wor ked for the Enployer --

A Yes.
Q -- were there tines or not when you worked a shift where
t he bartender schedul ed -- bartender or bartenders schedul ed

with you were sw tched?

A Switched on ne not by a request?
Q Yes.
A Yes.

MR. FAYE: No further questions.

JUDGE CARISSIM: Is there any recross?

MR. SCHADLER: Just briefly, Your Honor, just briefly.
Thank you.

RECROSS EXAM NATI ON

BY MR SCHADLER
Q Your concern was that the schedul e woul d cone out on a
Saturday you said and you'd be concerned about your upcom ng
shift, correct?
A Yes.
Q Now t he shift that came out was the shift that we saw,
t hat document. This is the shift that was sent out via that
emai | ?

JUDGE CARISSIM: You're referring to Respondent's
Exhibit 1, sir?

MR. SCHADLER:  Yeah, | apol ogi ze.
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1 BY MR SCHADLER
2 Q Respondent's Exhibit 1, that's the shift that cane out?
3 A Yes.
4 Q So you would actually receive -- the docunents that we've
5 admtted as Exhibit 1 are the ones that you received on that
6 Saturday.
7 A Yes.
8 Q And those were what you were schedul ed for.
9 A Correct.
10 Q Now you woul d, as you stated, nake changes but those
11 changes were between yourself and other bartenders, correct?
12 A Most | y.
13 Q Mostly?
14 A Yes.
15 Q Wul d you call up Angie to make a switch between you and
16 Kris, as you had stated before?
17 A We had to get it approved by Ryan.
18 Q So you would work it out and then have it approved by
19 Ryan?
20 A Yes.
21 Q So you or the other person would either reach out to you
22 via text, phone, or at the bar?
23 A | think the thing with Sarah, Ryan said she's really sick,
24 she's | ooking for sonmeone to cover, and then | got a text from
25 Sarah can you do this. So Ryan got to ne first because he
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al ready knew she was sick, but yes.
Q But that was a request. You weren't ordered to abandon a
shift for sonebody el se, correct?
A That had happened, yes.
Q Wen did that happen?
A That happened on a Friday with Joe Fairley. | was
scheduled to cone in at 5 o' clock. Joe Fairley was schedul ed
open, then he was 11:00 to 5:00 open, and then I think the
schedul e said he was coming in at 7:00 or 9:00 that night. He
didn't want that gap in his schedule. He called Angie and
conplained. | got bunped to the 9 o' clock. He took ny
5 o' clock. That's one specific tine | can renenber that
happened.
Q VWhat ot her specific tinmes can you renenber absent the tine
where there was a shift issue in the schedule with the gap?
A To do what ?
Q That you were forced out of a shift you were schedul ed
for.
A I|"mleaning to want to say sonething happened in the
sunmer nmont hs when | was schedul ed for sonething and Kristin
realized that Joe or Mke, it was one of them weren't
schedul ed for sonething so she had to take sonething away from
ne.

JUDGE CARISSIM: That would be the summer of 20147

THE WTNESS: Correct.
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JUDGE CARISSIM: Thank you

THE W TNESS: Sorry.
BY MR SCHADLER
Q There's a | ot of sonethings there. Summer '24 --
A | can't renmenber -- | renenber that specifically. | was
very upset about that date. That as sonmething | tal ked to
Kristin about.
Q Wi ch one?
A The | oss of those hours. It was in Decenber. | nade very
little noney that nonth of Decenber. | had finally a good
shift and | lost it so | was very upset about that day which is
why | renmenber it very specifically.

JUDGE CARISSIM: Wen did the shift change occur?

THE WTNESS: | think that | received information of that
on Thur sday.

JUDGE CARI SSIM: Wat nont h?

THE WTNESS: It was in Decenber.

JUDGE CARI SSIM: Decenber, all right.

THE W TNESS: Decenber of 2014.

JUDGE CARI SSIM: Thank you. Counsel ?
BY MR SCHADLER
Q Just so I'mclear, that's the incident wth?
A Joe Fairley.
Q Joe Fairley was in Decenber. And you seemto recall an
incident in the sunmer where there was a scheduling -- another
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schedul i ng screw up?
A The sumrer follow ng that, yes, so we're tal king about the
summer of -- wait, Decenber 2014. They weren't there in
Decenber of 2015. Wait, hold on. [|'mconfused with the dates
now.

Q Joe Fairley, when was that incident?
A It was in Decenber.

JUDGE CARISSIM: O 2014?

THE WTNESS: Wiile he was enpl oyed there, yes. He was
not enployed there for two Decenbers.

JUDGE CARISSIM: Before your discharge date?

THE WTNESS: R ght, exactly, yes, April of 2015.

JUDGE CARISSIM: Right.
BY MR SCHADLER:
Q And the second one took place when?
A The sunmer of 2014.
Q Was that another scheduling issue as pertained to a gap
wi th sonebody so they weren't sitting around?
A No, it wasn't. It was that he wasn't on the schedule so
she had to take ne off after | was on the schedul e and put him
on there. And | can't renenber if "him was Joe or M ke
Selino. 1t was one of them because in the sumer nonths we had
to rotate. She clained that he hadn't been on for a while so
she had to put himon and take ne off.

Q The week pertaining to the Joe Fairley incident, you were
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actually given an additional shift to conpensate you for that,
correct?

A | don't recall.

Q You don't recall that -- you don't recall a shift being
given to you?

A No. | recall being very upset about that incident. |
don't recall a shift being given to ne.

Q You do not recall speaking with the manager that an
additional shift was provided to you to nake up for that
situation?

A And additional shift? Wich was it, because whether or
not it makes up for it, it wuld --

Q Were you given a shift that you were not originally
schedul ed for after that shift was taken from you?

A That week?

Q At any tinme. Wre you given a conpensation shift, [|'l
call it.

A | don't recall.

Q You don't recall if you were ever given, and | don't nean

specifically a Friday or Thursday. Wre you given a shift you
weren't schedul ed for to say, hey, you were taken off this,

we're going to give you an additional schedul e?

A | don't recall themspecifically saying to ne that we took
this and we're giving you, | don't recall that conversation.
Q Did you ever email Angie or Gene about any of those issues
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at all, being take off the shift schedule at all?
A No.
Q Text themor talk to thenf
A | was told not to.
Q And who told you not to?
A At that time, Kristin Lang told ne | shouldn't.
Q And t hen subsequent to that was Ryan Henry.
A Correct.

MR. SCHADLER: No further questions, Your Honor.

JUDGE CARISSIM: Very good. | take it you have no
redirect, M. Faye?

MR. FAYE: No, thank you, no other questions.

JUDGE CARISSIM: Ms. Helns, you' re excused as a W tness.
You may step down.

THE W TNESS: Thank you.

JUDGE CARISSIM: Let's go off the record.

(OFf the record.)

JUDGE CARISSIM: It is your intention to call your
W t ness?

MR. FAYE: Yes, Your Honor. |I'magoing to call as a 611(c)
wi t ness, CGene Mtchell.

JUDGE CARISSIM: M. Mtchell, if you would please stand

for a nonent and raise your right hand?
(Wher eupon,

EUGENE M TCHELL,
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1 was called as a witness by and on behal f of the General Counsel
2 and, after having been duly sworn, was exam ned and testified
3 as follows:)

4 JUDGE CARISSIM: Please have a seat. M. Faye, you nay
5 proceed.

6 MR. FAYE: Thank you.

7 DI RECT EXAM NATI ON

8 BY MR FAYE:

9 Q Pl ease state your nane and address for the record.

10 A Eugene Mtchell, 632 Overhill Road, Ardnore, Pennsylvani a,
11 19003.

12 Q What is your position with Kelly's Taproonf

13 A I|"'mthe majority owner and managi ng partner.

14 Q Are you married to Angelia Mtchell?

15 A Yes.

16 Q What does M d-Atlantic Restaurant G oup, LLC, consist of?
17 A It's the owner of Kelly's Taproom

18 Q Any other entities?

19 A M d-Atlantic Restaurant G oup?

20 Q  Yes.

21 A No.

22 Flip & Bailey's Bar and Gill, and Garrett Al e House, are
23 they not under the Md-Atlantic unbrella?

24 A They are not. They're all separate conpanies.

25 Q Thank you. Were are Flip and Bailey's, and Garrett,
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1 GARRET-T?

2 A Yes.

3 Q Al e House | ocat ed?

4 A I n Rosenont.

5 Q Pennsyl vani a?

6 A Yes.

7 Q How far is that fromKelly's?

8 A Maybe a m |l e.

9 Q Do you co-own all three?

10 A | do.

11 Q Is your wife a co-owner of all three?

12 A She is not.

13 Q | s she a co-owner of any of the three?

14 A | don't believe so.

15 Q Are you married to Angelia Mtchell?

16 A Yes.

17 Is it fair to say that during Robin Helns' enploynent that
18 Dbartenders occasionally expressed concern about which shifts
19 they were assigned?

20 A No.

21 (Pause.)

22 MR. FAYE: My | have one second, Your Honor?

23 JUDGE CARISSIM: You may. Let's go off the record.
24 (O f the record.)

25 BY MR FAYE
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Q Do you renenber neeting with Board Agent Christy
Bergstresser, B-E-FR GS-T-R E-S-S-E-R, on Novenber 10, 20157
A | do.

Q Do you recall telling her people will (indiscernible)

concern about which shifts they are assigned?
A Not to ne, but | do renenber saying that to her.
Q So |l will ask again is it correct that during Robin Hel ns'

enpl oynment the bartenders occasionally expressed concern about

O [e¢) ~ (o] ol BN w N =

whi ch shifts they were assigned?

10 A That's correct.

11 Q Is it correct that Robin Hel ns al ways was asking for

12 longer shifts?

13 A Robin did tell nme she would Iike |onger shifts, yes.

14 Q Is it correct that you I et Ryan Henry know about that?
15 A That is correct.

16 Q Is it correct that Ryan Henry told you that Robin Hel ns
17 was conpl ai ni ng about shifts to other enployees?

18 A Say that again?

19 Q Is it correct that Ryan Henry told you that Robin Hel ns
20 was conpl ai ni ng about shifts to other enpl oyees?

21 A Correct.

22 Q Also is it correct that Ryan Henry told you that Robin
23 Hel ms conpl ai ned about shifts to him too?

24 A Correct.

25 Q |"d like to show you, M. Mtchell, what's been marked as
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General Counsel Exhibit 3.
(CGeneral Counsel's GC-3 identified.)
BY MR FAYE:
Q Can you please identify this docunent which is 21 pages
| ong?
A This is the enpl oyee handbook that the enpl oyees sign when
they start working at the restaurant.

JUDGE CARISSIM: Wat restaurant is that, sir?

THE WTNESS: Well, we use the sane tenplate for all three
restaurants, so it would depend on which restaurant they were
hi red.

JUDGE CARISSIM: Al right. But one of the three is
Kelly's Taproom correct?

THE W TNESS: Yes, sir

JUDGE CARISSIM: Very good, thank you.

BY MR FAYE:

Q So this enpl oyee handbook is for Kelly's Taproom Flip and

Bailey's Bar and Gill, and Garrett H Il Al e House, is that
correct?

A That's correct.

Q Is it correct that pursuant to the enpl oyee handbook --

sir, is this the current enployee handbook in effect?
A | believe it is, yes.
Q Is it correct that pursuant to the enpl oyee handbook, the

Enpl oyer will discipline enployees for criticizing, condemi ng,
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1 or conplaining in a manner that affects enpl oyee noral e?
2 A Say it again?
3 Q Is it correct that pursuant to the enpl oyee handbook, the
4  Enployer will discipline enployees for criticizing, condeming,
5 or conplaining in a manner that affects enpl oyee noral e?
6 A | don't know. 1Is it somewhere in the handbook? | don't
7 believe that.
8 Q | would call your attention, sir, to Page 18.
9 JUDGE CARISSIM: M. Faye, is it your intention to nove
10 to introduce this docunment?
11 MR. FAYE: Yes. | was going to nove the docunent now that
12 he --
13 JUDGE CARISSIM: Yes. M practice is once a docunent is
14 authenticated, if you want to nove it into evidence do it
15 Dbecause | don't want a |l ot of questions about a docunent that
16 sonetinmes doesn't get into evidence. So once it is
17 authenticated, let's nove it in. So are you noving it?
18 MR. FAYE: Yes. Now that he's said that as far as he
19 knows it's the current enpl oyee handbook.
20 JUDGE CARISSIM: | have one further question on that.
21 M. Mtchell, was this the handbook in effect on April 30,
22 20157
23 THE WTNESS: | believe so, yes.
24 JUDGE CARISSIM: Very good. |Is there any objection to
25 the introduction of Ceneral Counsel Exhibit 3?
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MR. SCHADLER: No, Your Honor. Thank you.
JUDGE CARISSIM: General Counsel 3 is admtted.
(CGeneral Counsel's GC-3 received.)
BY MR FAYE:
Q As | recall, this has been in effect since 2009, am|l
correct about that?
A | believe so, yes.
Q | was just going to call your attention in asking you the

question | did to Page 18, under disciplinary guidelines where
it says --

JUDGE CARISSIM: Well, sir, if it says sonething in the
handbook, it's now admtted, that you think is relevant you can
tell me what that is in the brief, can't you? Do | need the
W t ness --

MR. FAYE: Certainly. But, Your Honor, the only reason
we're tal king about it is because | asked a question and the
wi tness said, oh, is that in the enpl oyee handbook, can you
tell me. So | was pointing it out. | was going to point it
out to him

JUDGE CARISSIM: But it seenms to ne the docunent, as they
say, it says what it says so why do | need questions fromthe
witness on it?

MR. FAYE: Ckay. That's what |I'mcalling your attention
to, Page 18, Your Honor, and thank you nowit's admtted into

evi dence, General Counsel Exhibit 3, thank you.
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1 BY MR FAYE
2 Q Is it correct that Robin Helns and ot her enpl oyees
3 conplaints to each other and nmanagenent about shift schedul es
4 affected enpl oyee noral e negatively?
5 A | do know she conpl ained to nanagenent, specifically to
6 Ryan Henry. | don't know if she conplained to other enployees
7 to the point where it affected their norale. | do know t hat
8 Robin did other conplaining that affected enpl oyee norale.
9 don't necessarily know it was about shift schedules. Matter of
10 fact, | don't think it was, but I'mnot 100 percent certain.
11 (Ceneral Counsel's GC-4 identified.)
12 BY MR FAYE:
13 Q l"d like to show you what's been marked as General Counse
14 Exhibit 4, which was received in response to subpoenaed
15 docunents. | know that it does enconpass already in part
16 Ceneral Counsel Exhibit 2.
17 MR. SCHADLER: If | may nake a suggestion, Your Honor?
18 This is actually an additional email on top of what is
19 Exhibit 2. Could we perhaps, since Exhibit 4 is initself
20 contained in Exhibit 2, could we just nake this to be Exhibit 2
21  now?
22 JUDGE CARISSIM: Well, it's already been marked. It's
23 going to be admnistratively easier just to leave it.
24 Normally, I"'mnot a fan of duplicate exhibits but that's the
25 way the docunent is prepared. Counsel has pointed out that
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1 there is duplication. But we're going to |leave it as General

2 Counsel 4. You may proceed, M. Faye.

3 BY MR FAYE:

4 Q Can you identify this three-page docunent -- four-page

5 docunent?

6 A It looks like it's a conplaint that a patron had while at
7 our restaurant, Kelly's Taproom for poor service that was sent
8 to-- we have an info email address, so it was sent to that,

9 which nyself and a nunber of other people get copies of the

10 emails. | then sent that to the bartenders at Kelly's, not

11 knowi ng who this person was. | don't -- if | renmenber

12 correctly and fromreading here, | sent the conplaint to the
13 people, the bartenders at Kelly's to let themknow that this
14 was not the way to treat people.

15 Q Is it correct that no bartender was disciplined as a

16 result of this particular customer conplaint?

17 A No. Sarah Cark stepped up. W didn't know who the

18 bartender was. And Sarah Cark came and admitted that she was
19 at fault. And | spoke to her about that and she apol ogi zed and
20 said she was going to try to do better. So, no, there was no
21 disciplinary action per se taken because the situation was
22 addressed, she was nmade aware of it, and her behavi or was
23 corrected.
24  Q Thank you
25 MR. FAYE: | nove for its adm ssion.
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JUDGE CARISSIM: Any objection to General Counsel
Exhi bit 4?

MR. SCHADLER: None at all, Your Honor.

JUDGE CARISSIM: GC-4 is admtted.

(CGeneral Counsel's GC-4 received.)
BY MR FAYE:
Q Is it correct that sonme bartenders will give better
service to custoners who tip better although this practice is
frowned upon?

MR. SCHADLER: Qvjection, Your Honor, |ack of foundation.

JUDGE CARISSIM: Well, M. Kelly (sic) owns the bar and
can tell us what he knows. Overrul ed.

THE WTNESS: That's quite common in the restaurant
i ndustry, yes.

JUDGE CARISSIM: I'msorry, M. Mtchell. | confused the
name of your establishnment. | apol ogize.

THE W TNESS: No probl em
BY MR FAYE:
Q Isn"t it correct that when bartenders indicate that they
will not serve those who do not tip you have corrected them
that it is not appropriate, but you have not taken disciplinary
action?
A No, we have taken disciplinary action at tinmes. |'m
trying to renenber a specific instance, but that is incorrect.

Q Can you renmenber a specific time where you have taken
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di sci plinary action?
A O her than the exanple here, off the top of ny head, |
can't renenber anything other than discussing this with Sarah
at length that her behavi or was i nappropriate.
MR. FAYE: May | have a nonent, Your Honor, please?
JUDGE CARISSIM: You may. Let's go off the record and
you can tell nme when you're ready, M. Faye.
(O f the record.)
BY MR FAYE:
Q M. Mtchell, do you recall telling Board Agent Christy
Bergstresser in your affidavit dated Novenber 10, 2015, that
over the years Kelly's has had i ssues where students have
conpl ained that they do not have proper service, the bartenders
generally indicate that they will not serve those who do not
tip, and then | -- then you correct themthat that is not
appropri ate?
A Yes.
Q | s that accurate?
A Yes, it is.
Q Is it correct that before Robin Helns was hired that you
told the bartenders that to not serve a custonmer who did not
tip that you cannot discrimnate |like that but you have not
taken di sciplinary action?
JUDGE CARISSIM: Do you understand the question, sir?
THE WTNESS: | don't. Before she was hired, did | say
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1 this to soneone?
2 MR FAYE: Yes.
3 JUDGE CARISSIM: Could you repeat that, M. Faye?
4 BY MR FAYE:
5 Q Well, first, is it correct that before Robin Hel ns was
6 hired in about March 2014 that you told a bartender that did
7 not serve a custoner who did not tip that you cannot
8 discrimnate |Iike that?
9 A | don't -- if | knew that they did not serve soneone, | am
10 sure that | said you cannot treat people like that.
11 Q Do you recall telling Christy Bergstresser in your
12 affidavit that within the last 18 nonths, | recall there being
13 a conplaint that soneone was not being served and |
14 specifically remenber that the bartender said the custoner did
15 tip, and | recall telling that bartender that you cannot
16 discrimnate like that, but you do not renenber if there was
17 any discipline. Do you recall telling Ms. Bergstresser that?
18 A Yes.
19 Q | s that accurate?
20 A Yes.
21 Q Is it correct that generally the Enployer just wants such
22 bartenders to correct their behavior?
23 A Yes.
24  Q Is it correct that before April 30, 2015, you never net
25 with Robin Helns regarding her job perfornmance?
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A True.
Q As to the shift schedules that are prepared weekly, is it
correct that you have had | ast-m nute changes where you have
been invol ved?
A Me, personally?
Q Yes, because of --
A Sure, maybe at tines, |I'mthe owner of the restaurant.
Q Wel |, hear the whol e question.
JUDGE CARISSIM: Wit until he finishes his question,

Sir

THE WTNESS: Sorry, | didn't realize. | thought he was
done.
BY MR FAYE:

Q The whol e question, let nme repeat. Have there been
circunstances after the issuance of the weekly work schedul e
where you have been invol ved where there were changes nmade to
the shift schedule for the bartenders because of a disciplinary
i ssue or a personal issue that the bartender has?

A Probably, yes.

Q Is it rather common after the schedule cones up, is

i ssued, and the bartenders now see their shifts that they wll
switch with each other for certain shifts?

A The rules is if they can get their shifts covered after

t he schedul e cones out, so it may happen fromtine to tine.

Q Are you aware of instances where a bartender has sw tched
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after the schedul e came out because she or he was ill?
A Sure, yes.

MR. FAYE: Your Honor, could | have one nore nonent,
please? 1'Il see if | have concl uded.

JUDGE CARISSIM: Of the record.

(O f the record.)

MR. FAYE: Nothing further at this tinme, Your Honor, of
this witness. Thank you very nuch.

THE WTNESS: You're wel cone.

JUDGE CARISSIM: M. Schadler, you can ask questions now
wi thin that scope or you can reserve exam nation of M.
Mtchell to your case, whatever you prefer.

MR. SCHADLER: What would the Court prefer, because | have
a full examnation of M. Mtchell and of Ms. Mtchell? |
woul d go to the Court's deference.

JUDGE CARISSIM: | think it nmakes nore sense to just
exam ne himon your case.

MR. SCHADLER: | have no problemw th that, Your Honor.
Certainly, there is a great nunber of things to bring in, sone
specific to this -- no, actually, if | could just get one or
two things out on this. | wote a note dowmn and | want to nake
sure that this --

JUDGE CARISSIM: Yeah, that's fine. You can do that as
long as it's within the scope of the questions asked by M.

Faye.
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MR. SCHADLER:  Yes.

JUDGE CARISSIM: You may proceed.

MR. SCHADLER: | will not get into anything outside the
scope, Your Honor. And to nmake it clear for the record, | do
intend to call M. Mtchell on ny case in chief, so | don't
want to prevent any right |I may have in that regard.

CROSS- EXAM NATI ON
BY MR SCHADLER
Q Shift schedul es, were you involved in creating the shift
schedul es for Robin Helns or was that tasked to sonebody el se?
A The shift schedul es are made by the restaurant nmanager and

Angie, ny wfe.

Q D d you have any involvenent in that at all during this
time?
A Little to none, really.

Q You said that you had heard sone conpl ai nts about Robin
and | want to draw you to that portion of it. Wat conplaints
did you hear specifically about from Robin to Ryan about the
shift schedul i ng?

A She wanted | onger shifts. And Robin was working Thursday,
Friday, and Saturday. She told us that she had conflicts
during the earlier part of the week because she had her child.
And the shifts, the way they' re scheduled at the restaurant are
10: 00 to 7:00 and 7:00 to close, or sonetines naybe sonmeone

will come in at 5:00 if there was a special event. And Robin,
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1 to ny know edge, was al ready worki ng Thursday, Friday, and

2 Saturday shifts from7:00 to close. But Robin did tell ne that
3 she wanted | onger shifts and | did pass that along to Ryan

4 Henry, the manager at the tine.

5 Q Did Robin ever bring anything to your attention regarding
6 other people wanting better shifts?

7 A She did not.

8 Q Did she ever advocate on behalf of any of her co-workers
9 for better shifts?

10 A She did not. She only spoke to ne about her desire for
11 longer shifts.

12 Q Are you aware of any conversation she had with Angie, or
13 with Ryan, or any manager in that regard as pertains to her

14 desire to have her co-workers get better shifts?

15 A No, |'"m not.

16 Q Were you aware of any conversations that she had with

17 either yourself, Angie, or with Ryan, or any manager regarding
18 her and her co-workers' conplaints about the shift schedule in
19 any regard?

20 A | am not aware of any.

21 Q Did that, and we're junping the gun a bit here but | want
22 to put this on the record right nowso it's clear, did anything
23 regarding her request for shift schedule factor into your m nd
24 as pertained to your discussion with her on April 30, 2015,

25 term nation?
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A Absol utely not.
Q What was the reasons that she eventually separated, not to
get too far ahead but just so it's clear, what were the reasons
you sat her down on that day?
MR FAYE: Well, | do think that one is beyond the scope.
JUDGE CARISSIM: It is.
MR. SCHADLER: Ckay. |[I'll reserve that.
JUDGE CARISSIM: This is nore for direct exam nation.
MR. SCHADLER: And with that, Your Honor, | have nothing
further as pertains to this issue.
JUDGE CARISSIM: M. Mtchell, you are excused for now.
MR. FAYE: | have one question, Your Honor.
JUDGE CARISSIM: Oh, you do, within that scope, okay.
REDI RECT EXAM NATI ON
BY MR FAYE:
Q Is it correct, do you recall telling Christy Bergstresser
t hat ot her enpl oyees' likely conplained about their tips to
Ryan Henry?
A Vaguely, yes. Probably, | did say that, |I'm sure.
Q | s that accurate?
A That's accurate.
Q Thank you very nuch.
MR. SCHADLER: |'m sorry, Your Honor, one point of
clarification.

RECROSS EXAM NATI ON
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1 BY MR SCHADLER

2 Q VWhat do you mean by conpl ai nts?

3 A Bartenders really wanting the best shifts. They al ways

4 want Thursday, Friday, and Saturday night shifts. Sonetines
5 people have to work a Monday or Tuesday in a restaurant, has to
6 open, so | know the manager and Angie try to bal ance out the

7 better shifts with some of the folks that chip in and take the
8 not so great shifts. So it's the nature of the industry that
9 people want to nmaximze their return. 1t's human nature. |
10 nean that's just what happens.

11 JUDGE CARISSIM: Of the record.

12 (OFf the record.)

13 JUDGE CARISSIM: At this point, you can be excused,

14 M. Mtchell. You may step down.

15 (Wtness excused.)

16 JUDGE CARISSIM: Let's go off the record.

17 (OFf the record.)

18 MR. FAYE: Your Honor, | would now like to call as the
19 third witness for the General Counsel as a 611(c) w tness,

20 Angelia Mtchell.

21 JUDGE CARISSIM: M. Mtchell, if you would please stand
22 for a nonent and if you would raise your right hand?

23 (\Whereupon,

24 ANGELI A M TCHELL,

25 was called as a witness by and on behalf of the General Counsel
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and, after having been duly sworn, was exam ned and testified
as follows:)

JUDGE CARISSIM: Please have a seat. M. Faye, you nay
pr oceed.

MR. FAYE: Thank you.

DI RECT EXAM NATI ON

BY MR FAYE:
Q Pl ease state your nane and address for the record.
A It's Angie Mtchell, 632 Overhill Road, Ardnore,
Pennsyl vani a, 19003.
Q I's your legal first nanme Angelia?
A Yes.
Q A-N-GE-L-1-A, correct?
A Yes.
Q What is your position with Kelly's Taproonf
A | am the bookkeeper, the general manager, the overal
oper ati ons manager.
Q Thank you. Are you married to Eugene Mtchell?
A Yes.
Q Is it correct that on April 9, 2015, you hired three
bart enders?
A Around that day, correct, yes.
Q Is it correct that enployees were concerned about -- is it

correct that bartenders were concerned about what shifts they

woul d be allowed to keep and what shifts they would have due to
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the new hires of April 9, 20157

MR. SCHADLER: (Obj ection, Your Honor, just so we can
identify which, when we say bartenders, who specifically we're
tal ki ng about here.

JUDGE CARISSIM: 1'mgoing to sustain the objection. If
you have specific bartenders, that's one thing, M. Faye. |It's
too vague for ny purposes just to reference to bartenders.

BY MR FAYE:

Q Are you aware of particul ar bartenders who were concerned
about what shifts they would be allowed to keep and what shifts
t hey woul d have due to the hiring of new bartenders?

MR. SCHADLER:  Again, | object to vagueness.

JUDGE CARISSIM: This is 611(c). You can ask | eading
guestions. If you have nanmes you want to ask her about, go
ahead. | think that's a better approach. [|'mgoing to sustain
t he obj ecti on.

MR. FAYE: Well, | was going to follow up, Your Honor,
with nore specific enployees, but --

JUDGE CARI SSI M : Let's do that then because |'ve

sust ai ned the objection. | think that's the point, be nore
specific.

BY MR FAYE:

Q Are you aware of enployees -- are you aware of bartenders

who were concerned about the shifts that they woul d be all owed

to keep and the shifts they woul d have due in light of the new
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hirings of April 9th?

MR. SCHADLER: (bj ection, Your Honor. | think the
question got nore vague.

JUDGE CARISSIM: It's the same question, M. Faye.
Sust ai ned.
BY MR FAYE:
Q Are you aware of Robin Hel ns havi ng concerns about what
shifts she would be allowed to keep and what shifts that she
woul d have due to the new hires of April 9, 2015?
A Yes.
Q Were you aware of the concerns --

JUDGE CARISSIM: Let's go off the record.

(OFf the record.)

JUDGE CARISSIM: Proceed, M. Faye.

MR. FAYE: Thank you.
BY MR FAYE:
Q Were you aware that bartenders Sarah O ark, Kris Flood,
and Chris Healy concerned about what shifts they would be
all owed to keep and what shifts they would be all owed to keep
due to the new hires of April 9, 20157
A Can you name those three again?
Q Kris Flood, Chris Healy, Sarah d ark.
A The three conbi ned or each one individually?

JUDGE CARISSIM: Well, do your best to answer the

guestion that is asked.
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THE WTNESS: | know Kris Flood, yes. Chris Healy,
absolutely not. Sarah C ark, absolutely not.
BY MR FAYE:
Q What ot her enpl oyees are you aware of -- what ot her
bartenders are you aware of who had concerns about what shifts
they were allowed to keep and what shifts they would have in

view of the new hiring of three bartenders on April 9, 2015?

A None ot her than those two, Robin and Kris, Robin Helns and
Kris Fl ood.
Q Thank you. Is it correct that bartenders conplained to

Ryan Henry about shift schedul es fromwhat you know?

MR. SCHADLER: njection, Your Honor.

JUDGE CARISSIM: Overrul ed.

THE WTNESS: |'maware they tal ked to himsoneti nes about
scheduling. [|'munaware of real conplaints about the schedul e
ot her than Kris Flood and Robin Hel ns.

BY MR FAYE:

Q Are you aware that Kris Fl ood and Robin Hel ns conpl ai ned
to Ryan Henry about shift schedul es?

A Yes, regarding the addition of the three new hires, yes.

Q Are you aware that those two bartenders conplained to Ryan
Henry about other matters related to shift schedul es?

A No.

Q At the April 30, 2015, neeting that you and M. M tchel
and M. Henry had with Ms. Helns, is it correct that M.
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Mtchell and you told Ms. Helns that she had been conpl ai ni ng
to everyone except the two of you about the work environnent
and her job?
A Not exactly, no.
Q Do you recall giving an affidavit to Board Agent Christy
Bergstresser on Novenber 10, 2015, in which you stated --

JUDGE CARISSIM: Well, first of all, let's get an answer
to that question.

THE W TNESS:  Yes.

JUDGE CARISSIM: This needs to be authenticated before
you go any further, sir.

MR, FAYE: Yes.

THE WTNESS: Yes, |'maware of that statenent.
BY MR FAYE:
Q Thank you. Do you recall giving testinony in that
affidavit that you and -- that "we,"” which | amtaking to nean

M. and Ms. Mtchell, told Robin Helns in the April 30, 2015,
nmeeti ng that she had been conplaining to everyone except us
about the environnment, the |late night college students, and her
j ob?

A That's correct, the late night business and her job,
that's correct.

Q It says just so | have it outright, is it correct when you
said you and M. Mtchell -- is it correct that you and M.
Mtchell told Ms. Helnms on April 30, 2015, that she had been
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1 conplaining to everyone except the two of you about the

2 environnment, the late night college students, and her job?

3 A That's correct.

4 Q Thank you very nuch.

5 JUDGE CARISSIM: Anything further?

6 MR, FAYE: No.

7 JUDGE CARISSIM: M. Schadler, in that range, do you have
8 any?

9 MR. SCHADLER: Yes, briefly, Your Honor, briefly.

10 CROSS- EXAM NATI ON

11 BY MR SCHADLER

12 Q I"d like to take you back to the conversation about M.
13 Flood's and Ms. Helns' conplaints regarding scheduling. Wre
14 those conpl ai nts about the bartender schedul es or about their
15 individual schedul es?

16 A | ndi vi dual schedul es.

17 Q Were those conplaints in relation to inprovenents of the
18 bartender's position or their own positions?

19 A Their own positions.

20 Q Did they advocate for each other or just thensel ves?

21 A It seened each just each individually.

22 Q | know M. Faye read a portion of your discussion with M.
23 Helnms at the neeting in question and | don't want to get into
24 too nuch depth here only to say that were there other reasons
25 why Ms. Hel ns was down there?
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A Absol utely.
Q Were there other reasons articul ated about -- I'msorry,
were you saying -- you just went like that. GCkay, |'msorry.
| thought you went |ike that and | thought --

MR, FAYE: Well, | object because it's beyond the scope.
| think this belongs on his case.

MR. SCHADLER: Your Honor, there is an inpression |eft
here that this was the reasons given at the neeting. | want to
be very clear that there's other reasons we will get into.

JUDGE CARISSIM: |'msure there is. But, again, | think
those will be the subject of your direct exam nation on your
case in chief.

MR. SCHADLER: 1'Il take care of that, Your Honor. Thank

you. Nothing further then at this tine for Ms. Mtchell.
We'|| take care of it on the direct.

JUDGE CARISSIM: M. Mtchell, for now you are excused as
a wtness. You nay step down.

THE WTNESS: Thank you

(Wtness excused.)

MR. SCHADLER:  And, Your Honor, 1'd just like to note for
the record | will be reserving the right to recall Ms. Mtchel
on those issues, in our case in chief.

JUDGE CARI SSIM: Absol utely.

MR. SCHADLER: Thank you, Your Honor.

JUDGE CARISSIM: Al right. So now the General Counse
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is prepared to rest, correct?

MR. FAYE: Except that | had said, Your Honor, before we
started that because I, well, yes, Your Honor, |'m prepared now
torest. | was going to comment about the docunents, but we
did review them at the beginning to save the tine and |
appreciated that. That's all the witnesses | have at this
time.

JUDGE CARISSIM: In other words, you have had a chance to
review the docunents, there's no other docunents that you plan
on introducing at this tine?

MR. FAYE: Not at this time. | understand that, frankly,
the two witnesses | just called on 611(c) are being called by
Respondent anyway.

JUDGE CARISSIM: Right, okay. W're going to go on the
record, you're going to rest, and then we're going to go back
off the record -- well, you know what, bring in Ms. Heyward now
so we don't have to --

(OFf the record.)

JUDGE CARISSIM: |Is the General Counsel prepared to rest?

MR, FAYE: | do.

JUDGE CARISSIM: Very good. Counsel for the Respondent
is now ready to begin his case?

MR. SCHADLER:  Absol utely, Your Honor.

JUDGE CARISSIM: You may call your first wtness.

MR. SCHADLER: We woul d call Chel sea Heyward to the stand,
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pl ease.

JUDGE CARISSIM: M. Heyward, if you would pl ease step up
to the wtness stand? If you would please raise you right
hand?

(Wher eupon,

CHELSEA HEYWARD,
was called as a witness by and on behalf of the General Counsel
and, after having been duly sworn, was exam ned and testified
as follows:)

JUDGE CARISSIM: Please have a seat. M. Schadler, you
may proceed.

MR. SCHADLER: Thank you, Your Honor.

COURT REPORTER: Coul d you spell your first name for ne?

THE WTNESS: C HE-L-SE-A

COURT REPORTER: And it's HE Y-WA-R-D?

THE WTNESS: Um hum

COURT REPORTER: Thank you.

DI RECT EXAM NATI ON
BY MR SCHADLER
Q Ms. Heyward, thank you very nuch for com ng today. | know
you' ve been through sone very difficult tinmes and | appreciate
you showi ng up. |If you could please tell H's Honor where are
you currently enpl oyed?
A | work for Route Restaurant, which is 1206 Frankfurt Ave.

Q What is your position there?
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1 A | am a bartender.

2 Q How | ong have you been in the food service industry?

3 A 15 years.

4 Q And as | understand, you're the nother of a young chil d?
5 A Yes.

6 Q I'"d like to take you back to your tine at Kelly's Taproom
7 Do you recall that time?

8 Um hum

9 MR. FAYE: |s that a yes?

10 THE W TNESS:  Yes.

11 JUDGE CARISSIM: Try to renenber yes or no, okay? Thank
12 you.

13 BY MR SCHADLER

14 Q They' re taki ng down everything you're saying so it's very
15 tough to take down a nod.

16 A No probl em

17 Q When did you first come to be at Kelly's Taproon? How did
18 you cone about being there?

19 A | found an article or like an ad on Craig's List where
20 they were |l ooking to hire sone bartenders and servers, so |

21 applied and cane in, interviewd, and got a phone call back

22 that | was hired.

23 Q Let nme kind of back you up there and slow you down. Wre
24 you working anywhere at the tine that you found that ad?

25 A No. | was a stay-at-honme nom
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Q You'd just had your child, correct?
A Ri ght .
Q Who did you interviewwith at Kelly's?
A Gene and his wife, Angie.
What was your inpression of them when you interviewed with
t henf
A They were really nice.

Q VWhat was your inpression Kelly's?

A | had I guess | would say | thought about it as just a
typical bar, like it |ooked cozy. | wasn't really famliar
with what | was going to encounter, |ike what age bracket, but

it |ooked Iike something that I'd be confortable working in and
so | wanted to work there.

Q When you said you net with Gene and Angi e and they were

ni ce, can you describe a little bit about that? How was your

i npressi on about how t hey were approachabl e or not?

A Yeah, | did think that they were approachable. They
seened very interested in know ng that I was a new nom which
is kind of hard to explain to enployers, and so they seened
really warm and wel comng at the idea. And they knew that |
hadn't worked for a certain period of tinme because | was a new
mom and that | wanted to get back into the workforce. | kind
of expressed that | wanted to interact with adults, that | was
only interacting with a child all the tine, and it was really

inmportant to me to kind of get back in the workforce and be
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enpl oyed agai n.

Q Wer e they understandi ng about you com ng back in as a new
monf

A Yes. They even |ike worked with the fact that | only had
certain availability because | was a nomand |I'ma single nom
so it's kind of hard to tell people that because it kind of
conmes across as though you have very little availability, which
sonetinmes you do. But they didn't really give ne any hard tine
about it. They worked with ny schedul e 100 percent, just were
very welcomng to ne.

Q You said you eventually accepted a position there. Wre
you required to go through any training?

A Yes.

Q How did that training take place? Was there anyone you
wer e assigned to?

A Yes.

Q Who were you assigned to?

A Robi n.

Q Do you see the person you identified as Robin in court
t oday?

A Yes.

Q Coul d you please identify her for the Court and the
record?
A To nmy right.

MR. SCHADLER:  Your Honor, gesturing over --
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1 JUDGE CARISSIM: Do you know Robin's | ast nane?

2 THE WTNESS: | don't.

3 JUDGE CARISSIM: Do you know Angi e and Gene's | ast nane?
4 THE WTNESS: At the nonent, no. Usually, yes. |I'm

5 having a brain fart at the nonent.

6 JUDGE CARISSIM: Does Mtchell sound famliar?

7 THE W TNESS:  Yes.

8 JUDGE CARISSIM: Al right, very good. You may proceed.
9 MR. SCHADLER: And Your Honor |'d like the record to

10 reflect that she identified Robin Hel ns.

11 JUDGE CARISSIM:  Yes.

12 MR. SCHADLER  Thank you.

13 BY MR SCHADLER

14 Q How is it that you cane to neet Robin? What were the

15 circunstances?

16 A She was introduced to nme as ny trainer when | cane in.
17 That | would have approximate | believe it was two or three
18 shifts just to get acclimated into the system learn their

19 conputers, the nmenu, where things were in the conputers so that
20 once | was on my owm | was going to be confortable to work

21 behind the bar.

22 Q Did you work in close proximty wth Robin?

23 A Yes.

24  Q | f you could pl ease describe what your inpression was of
25 Robi n?
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A My initial inpression was that she was stressed out about
new hires, that she wasn't really happy perhaps with the new
hires, like nyself, being there. And that she was stressed
out, that she was stressed.

Q Did she make any statenents to you regardi ng new hires?
A More along the |ines of that she needed to talk to the
managenent about making sure that it did not affect her

schedul i ng what soever

O [e¢) ~ (o] ol BN w N =

Q Do you recall what her attitude was |ike and what she was
10 like to work with?

11 A She wasn't happy. | think that she just had a really bad
12 stress level. | think that ny interpretation of it was that
13 when | got hired it was the end of the busy season for the

14 Taproom A lot of the clientele cones fromVillanova,

15 students, and so it was w nding up the end of the school year,
16 so | think that the stress |evel probably came fromthe fact
17 that | came maybe two to three weeks before the big boom

18 happened at the end of the year and then it slows down for the
19 summer. And so ny interpretation fromwhat she expressed to ne
20 was that there was not going to be enough scheduling for new
21 hires, that there was going to be very little shifts for those
22 people who were even enployed there at the tinme, and that she
23 didn't really think that it was necessary to have hired anyone
24 el se because it would |l essen her shifts or, you know, her

25 shifts.
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Q And specifically, | know you tal ked about your i npression,
what were sonme specific coments that Robin nmade in those
regards?
A She comented that new hires better not affect her

schedul i ng, she commenting when | was hired that we had
scheduling that was kind of like earlier shifts, md shifts,
and later shifts, 5 o' clock, 7 o' clock, if | renenber, and 9

o' clock. And that she had been there for a year. She had not

O [e¢) ~ (o] ol BN w N =

been scheduled a 5 o' clock shift. And if she found that | was
10 scheduled a 5 o'clock shift and that she hadn't been that she
11 was going to be really pissed off about it, pardon ny French,
12 but that was basically what was said.

13 JUDGE CARISSIM: That's okay. You can use whatever

14 | anguage was used. That's fine.

15 THE WTNESS: That she was going to be really pissed off
16 about it because she didn't think that it would be fair that if
17 | were to be given, you know, | guess the 5 o' clock shifts were
18 kind of |ooked at as the wanted shifts. The earlier you cane,
19 the nore noney you made. So with her saying that she hadn't

20 ever been schedul ed anything prior to 9 o' clock, she felt as
21 though she had seniority and if | was schedul ed that she woul d
22 be really upset with it.

23 BY MR SCHADLER

24  Q And she told you, you said, she had never been schedul ed

25 earlier than 9 o' cl ock?
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A Yes.

Q Did she make any other comment about the place, Kelly's

Taproom or about Gene and Angie specifically that you

remenber ?

A She just wasn't happy with really anything there. It was

a lot of conplaining about -- just a | ot of conplaining about

not being there or about being there. | renenber her saying

like within nmy first day or two like if you're really unhappy

then why don't you | ook for something else in terns of

enpl oynent. And | remenber feeling |like the only things that I

got fromher really expressed that she wasn't happy. And I

al so expressed, well, if it's that bad here, | wll learn that

very quickly and I'll keep it noving. Like | have a son, so if

it'"s really that bad, 1'"'mgoing to have to go, too. So if you

feel like it's that bad here, find another job.

Q What were the comments, if you recall, that she was naking

that led you to believe that she was this unhappy?

A She really kind of just like she wasn't happy with the

clientele, not all clientele. | remenber like | think it was

either nmy first or second day of training there were two bl ack

girls that canme in --

Q We're going to get to that specifically, if I could

isolate that, but are there any other coments other than that?
MR. FAYE: | don't understand, Your Honor, why counsel is

cutting off the witness. The witness is in the mddle of her
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1 sentence.

2 JUDGE CARISSIM: | think the answer was becom ng

3 nonresponsive to his question.

4 MR. FAYE: | see, okay.

5 JUDGE CARISSIM: | thought it was appropriate.

6 BY MR SCHADLER

7 Q Before we get to that, any specific comments you renenber

8 her nmaking?

9 A | just renmenber her really being unhappy w th work. At
10 the present tine there m ght have been sonething exactly that
11 she said but it's not in ny head at this very nonent. | just
12 renenber her like saying that she was unhappy with the place,
13 that she really didn't have anything nice to say about Ryan,
14 who was our nmanager at the tinme. He wasn't really qualified,
15 so she really never said anything nice about that. [t was ny
16 first day of training. She went downstairs and she kind of
17 cornered Ryan with anot her enpl oyee that we had there who cane
18 in on her day off and they basically kind of aggressively told
19 himlike what's our schedul e, our schedul es better not be
20 affected, there are new people being hired here, and then she
21 cane up and she told ne that she had told our manager at the
22 tinme, Ryan, that her schedule better not be affected. |
23 renenber being told there was anot her enpl oyee besi des nysel f
24 that had been hired that she --

25 JUDGE CARISSIM: He asked you about what Ms. Hel ns said.
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Are you telling me what Ms. Helns said or are we off on anot her
conversati on now?

THE WTNESS: Yes. | only talked to her

JUDGE CARISSIM: Al right. | think it's tine for
anot her questi on.
BY MR SCHADLER
Q You were starting off about Ms. Hel ns sayi ng anot her
enpl oyee was hired. Can you please continue with what you were
sayi ng there?
A That that enployee only trained one day and never cane
back, and she trained wth her as well.
Q You had nentioned an incident involving two patrons.
Coul d you pl ease detail that and tell us what happened?
A So | was training with Robin and two black girls cane into
the bar. They were celebrating the fact that they were
finalizing with school. She recognized them and she basically
said that she was not going to serve them that they never
ti pped her, and so she refused to give themservice. She was
like if you want to wait on them feel free to wait on them
but I'"mnot doing it.
Q Do you recall her exact words that she used to the best of
your recollection?
A She basically just said I'mnot waiting on those two bl ack
girls and was like if you want to wait on themyou can but |I'm

not going to doit. | went over and | waited on them They
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were sitting by the window. It was like a high-top that had
like six chairs at it. They were with other people. They
started a tab with a credit card. They each got two drinks.
And at the end of it when they were paying she said, let ne
guess, they didn't tip you. And | said, yes, they did, and
they actually tipped really well.

And she said to nme, well, it nust be because you're bl ack
too. And | said that's really ridiculous. And then | just
kind of |ike shoved it underneath how | felt about it because |
felt like for you to tell a black girl that you' re not going to
wait on two other black people, | would think that you woul d
know that that woul d be offensive to ne whether you didn't or
not. So when she told nme the only reason | probably got tipped
by them was because | was al so bl ack, too, the whole situation
was of f ensi ve.

Q How did you feel about that situation?

A | didn't really know her but it hurt ny feelings. And I
feel like I"'mused to things like that unfortunately, but it
did inpression ne as to where her mnd state was.

Q What was that inpression?

A That she had no probl ens nmaking raci st coments in front

of an African American person w thout thinking twi ce about it.

| kind of feel like -- it alnost felt |ike she forgot | was
bl ack, |ike she just really said it as though I was a fell ow
white person. It was like I'"mnot waiting on those bl ack
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1 people. And then as | didit, it was kind of l|ike, oh, | get
2 vyou didn't get tipped, did youu And | said, yes, | did, and
3 they tipped ne well. And she was like, well, thenit's only
4 because you're bl ack, too.

5 Which really kind of surprised ne, because we also had a
6 night when | trained wwth her where we had staff cone in that
7 were bouncers and they were black nales. It was one of their
8 Dbirthdays. And she was really excited when they cane in. So
9 it threw ne off because when | was behind the bar and | saw
10 themconme in, | was like howis she going to react to them
11 because she hadn't reacted well to the two African Anerican
12 girls that came in. But she knew them and they worked there as
13 bouncers, so | guess she was |ike nore confortable with them
14 She was very nice to themand they were very nice to her, and
15 they interacted, and | aughed and joked, had drinks, food. It
16 was one of the people's birthdays.

17 Q Did you ever express or -- let ne back that up a second.
18 D d you make a decision based on that incident about your
19 enploynent at Kelly's?

20 MR. FAYE: Qbjection.

21 JUDGE CARISSIM: Overrul ed.

22 THE W TNESS: Yes.

23 JUDGE CARISSIM: You can answer.

24 BY MR SCHADLER:

25 Q What was your deci sion?
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A It was really my whole training experience. | felt like,
well, I only trained with her, with Robin, but I felt like the
negativity really nmade ne feel like I didn't want to work
there. | felt like even when | was training behind the bar, at

one point there was a Thursday night were there were kids from
Villanova that were there and | renenber standi ng behind the
bar with gentl eman who worked there, and Robi n and anot her

enpl oyee were behind the bar. There were four bartenders. |
remenber the guy who was standing with nme was |ike do you see
how they're giving you dirty looks. And | was |like | don't
care.

Q Who is they?

A It was Robin and another girl named Kris who worked there
as well. And | was standing towards the entrance of the
downstairs bar and they were standing all the way -- |ike the

entrance of getting on the bar. They were standing on the far
side, inside the bar, like near the entrance of Kelly's. | was
standi ng behind there with the guy who worked with us and he
made a gesture or a comment to nme did | see the dirty | ooks
that they were giving ne. And | just really was like | don't
care. But | really felt like I was nitpicked the whole tine |
was there. | wasn't welcone when | was there. | wasn't wanted
when | was there.

Q By whont?

A By Robin. | also felt that way fromKris. And it nade ne
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1 feel like | just started working again, | had the option to

2 find sonmething where | wasn't going to have anxi ety because |
3 already have a small child and I'"'ma single nom and | go hone
4 to anxiety, so | didn't want to feel that way at work, too.

5 Q During this tinme are you speaking with Angi e and Cene

6 about it?

7 A | nean | didn't nmake it that far into working there. |

8 was there a short anmount of tinme. | tried to talk to Angie one
9 day and she slipped in and out before I was able to speak to
10 her, so | asked for her phone -- actually, | left a nessage
11 wth the girl who was working that day. | said could you tell
12 Angie | really need to talk to her. Angie called ne back

13 withinlike 30 mnutes, if that, and she asked ne what was

14 wong. And | told her.

15 Q VWhat did you tell her?

16 A | told Angie about the experience with the two girls

17 during the training. 1| told her how | was being nmade to

18 feel -- | never was really accepted there until | said | was
19 leaving. And once everyone knew | was leaving it was |ike, oh,
20 we're sad to see you go. But they weren't nice to nme while |
21 was there.

22 Q Who is they?

23 A It was Robin and Kris. That was the only people | really
24 had --

25 JUDGE CARISSIM: He asked you about a conversation with
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1 Angie. Nowis this all part of the conversation wth Angie?

2 THE WTNESS: Yes. | told Angie all of this.

3 JUDGE CARISSIM: Al right. Counsel, maybe if you break
4 up the questions. [|'mhaving trouble follow ng sone of the

5 testinony.

6 MR. SCHADLER: Yes, Your Honor.

7 MR. FAYE: Your Honor, | would like to know a tine frame
8 Dbecause it may have been that this took place after. | have
9 reason to believe that this happened after.

10 JUDGE CARISSIM: You'll get a chance to cross-exam ne.
11 MR. FAYE: Well, there's no tinme frame on this, on the
12 questions. | wish there was a tine frane.

13 JUDGE CARISSIM: Again, if you have concerns about that,
14 counsel, there is cross-exam nation. You nmay proceed.

15 MR. SCHADLER: Thank you.

16 BY MR SCHADLER

17 Q I f you could, you said you told Angie about a concern you
18 had with how you were treated. Wat specific concerns did you
19 raise to her? And | would just narrow it down to this, what
20 specific concerns did you raise to her about your treatnment on
21 that phone call?

22 A | raised the issue with the two girls that cane in that I
23 felt like she really clearly wasn't paying attention that her
24 comrents were to a black girl about not wanting to wait on

25 bl ack people.
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JUDGE CARISSIM: W0 is she?

THE W TNESS: Robin

JUDGE CARISSIM: Thank you
BY MR SCHADLER
Q Try to use nanes.
A Sorry. And the other thing that | raised was the negative
energy that | felt came from Robin during nmy training
experience because she just didn't have anything positive to
say about Kelly's. She didn't have anything positive to say
about her experience there. | felt |like maybe it was a tactic
in order to maybe |'ve seen to scare sonmeone off from staying.

JUDGE CARISSIM: Is that what you told Angie?

THE W TNESS:  Yes.

JUDGE CARISSIM: Al right.

THE WTNESS: That | felt like I wasn't wanted to stay
t here.
BY MR SCHADLER
Q What was Angie's response to that?
A She felt really bad that |I felt that way. | was al so
telling her at the sanme tinme that I was choosing to | eave. She
asked me if there was anything that | could do -- or that she
could do in order to convince ne to stay. | said that | had
al ready received a position el sewhere, that | really
appreci ated her wanting nme to stay but | really felt |ike the

energy there was really negative and | wasn't interested in

BURKE COURT REPORTI NG LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470

(973) 692- 0660
332a



Case: 16-4300 Document: 003112308468 Page: 338  Date Filed: 08/2®/2017

O [e¢) ~ (o] ol BN w N =

N NN NN R R R R R R R R R R
(6] I w N - (@] © (o] ~ (o)) ol ENN w N - (@)

198

st ayi ng.

Q Just so we're clear, was Robin still working there when
you had this conversation with Angie, if you' re aware?

A Yes.

Q Did you ever have any problem speaking with Angi e about
t hese ki nds of issues?

A No.

Q Were you aware of any issues or were you belittled in any
way for having this conversation with her?

A Not at all.

Q Did you ever speak to Gene about it?

A No. | talked to Angie.

Q Let me ask you this question. D d you stay -- how | ong

did you stay on after that conversation, approxinmtely?

MR. FAYE: Qbjection. | don’t think it's been established
that she was still enployed at the tinme of the conversation.
THE WTNESS: | was enpl oyed.

BY MR SCHADLER
Q Well, et me ask the question. At the tine of the

conversation where you had said that you were | eaving, were you

still enployed there?

A Yes.

Q Did you work past that conversation?
A Yes.

Q How | ong after that conversation?
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A Approxi mately two weeks.
Q During that two weeks, did anything happen with Robin?
A She was term nat ed.

Appr oxi matel y, and maybe the easiest way to do this would
be when your | ast day was, how many days before your |ast day
was Robin term nated?

A Approxi mately two weeks.

Q Can you pl ease descri be the atnosphere after Robin?

A It was a conpletely different atnosphere. The bartenders
wer e danci ng behind the bar, laughing, joking. It really just
shed all the negativity was gone and it conpletely changed into
an environnent where | actually nentioned to the people who
were working with me if it had initially been that kind of
environment that | wouldn't have left, that | wouldn’'t have
felt as though | needed to find another job because it was |ike
a dark cloud lifted up and the negativity was gone. That was
it.

Q When you were there with Robin, did she ever conplain
about -- you tal ked about complaints, | want to bring you back
to that. Wre her conplaints to you towards her or her
co-workers in the sense of whose interest she was representing?
A Her interest.

Q Did she ever conplain about the bartenders in a group or
was it focused on her position?

A It was focused on her.
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1 MR. SCHADLER: Can | have one second, Your Honor?
2 JUDGE CARISSIM: You may. Let's go off the record.
3 (O f the record.)
4 BY MR SCHADLER
5 Q You no | onger have any financial ties to Kelly's at all?
6 A Not at all.
7 Q You don’t collect a paycheck from Gene or Angie at all?
8 A Not at all.
9 MR. SCHADLER: | have nothing further, Your Honor. Thank
10 you.
11 MR. FAYE: Can | have a m nute, Your Honor.
12 JUDGE CARISSIM: You may. How nuch tinme would you |iKke,
13 M. Faye?
14 MR. FAYE: Three m nutes.
15 JUDGE CARISSIM: W'Ill say five mnutes. W're in recess
16 for five mnutes.
17 (Recess off the record.)
18 CROSS- EXAM NATI ON
19 BY MR FAYE:
20 You stated you' re working on Frankfurt Avenue.
21 A Um hum
22 Q Pl ease say -- is that yes?
23 A Yes.
24 Q I's that in Philadel phia?
25 A Fi sht owmn, Phil adel phi a, yes.

BURKE COURT REPORTI NG LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470

(973) 692- 0660
335a



Case: 16-4300 Document: 003112308468 Page: 308  Date Filed: 08/2®/2017

O [e¢) ~ (o] ol BN w N =

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

201
Q How | ong have you worked there?
A | have worked there for over a nonth, but | ampart of the
opening team | open restaurants, so |I'll be there for the
time being, perhaps go to the next restaurant. | opened

anot her restaurant in between Kelly's and where | am now.

Q Was that a restaurant in Manayunk?
A No.

Q I n Phi | adel phi a.

A No.

After you left Kelly's, did you work at a restaurant in
t he Manayunk section of Phil adel phia?
A | did go to a restaurant for about two days, but got a
really good job offer to open a restaurant right across the
street from Sugarhouse and felt it was a really good
opportunity for nme, and went and did it.
Q You wor ked then on Del aware Avenue, it was a Mexican
Rest aur ant ?
A Yes.
Q So after Kelly's, you went to work for, if | understand
right, you went next to work at a restaurant in the Manayunk
nei ghbor hood of Phil adel phia, correct?
A For two days.
Q For two days. And then you went to work at a Mexican
restaurant on Del aware Avenue in Phil adel phi a?

A Yes.
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Q And now you're working at a restaurant in Frankfurt. |Is
it the Frankfurt section of Phil adel phia?
A | don't know sections of Philadel phia. |1'mnot from here.

Q Frankfurt Avenue in Phil adel phia?
A Yes.
Q Have you worked at any ot her places since you left the

enpl oyer Kelly's?

A No.
Q Is it correct that you left Kelly's on May 2, 20157
A | don't recall the exact date. | can tell you I think

trained for perhaps a week and the grand openi ng of the Mexican
restaurant on North Delaware was -- | continued to work at
Kelly's for approximately two weeks after letting Angie know
that I wasn't going to stay because they were understaffed.
They had also let Robin go. And | agreed to continue worKking
shifts until all of the graduation stuff died down and they no
| onger needed several hands.

Q Are you aware whet her or not Robin Helnms was fired on
April 30, 20152

A | don't recall the exact date.

Q Are you aware or renenber that you left Kelly's only a few
days | ater?

A No, | didn't |eave only a few days | ater.

Q Is it correct that you only worked a very short anmount of

time at Kelly's?
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A | worked a short anmount of tinme, approximately a nonth,
month and a half or so.
Q Wasn't it closer to no nore than three weeks?
A No, that's not true, because when | cane there they needed

nore people. | didn't anticipate that they were going to |et
Robin go. So at that point when | talked to Angie and | et her
know that | was interested in going el sewhere, the nanager
whose nane was Ryan, cane to ne and said, |ook, can you just do
me a favor and continue to work because we need help. And |
continued working until he didn't need hel p anynore.
Q Were you thrilled that Robin was fired?
A No. | didn't feel -- | actually felt bad about it because
| didn't want to feel like it had anything to do with ny
conversation with Angie. | wanted to talk to Angi e about why I
wanted to | eave because | felt like if | wasn't confortable
then I should just go. | didn't feel like ne feeling
unconfortabl e needed to affect her, but | really wanted to say
this is why I'm|leaving, because when | said | wanted to | eave
| gave a reason for why | felt |ike that was not the right
pl ace for me to work.
Q Did you feel that you caused Robin to be fired?

MR. SCHADLER: (njection, Your Honor.

JUDGE CARI SSI M : Sust ai ned.
BY MR FAYE:

Q Since Robin was fired before you left Kelly's, why didn't
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1 vyou just stay there, continue to stay there?
2 A Because | took anot her position.
3 Q Coul d you not have declined that position and stayed at
4 Kelly's? D dyou signa-- 1| nean couldn't you have decli ned
5 it.
6 MR. SCHADLER:  (Obj ection, Your Honor.
7 JUDGE CARI SSIM: Sustai ned.
8 BY MR FAYE:
9 Q Wiy didn't you -- is that the only reason that you did not
10 stay at Kelly's afterwards because you took another job?
11 A Yes.
12 Q But you didn't start that job until after you left
13 Kelly's, isn't that correct?
14 MR. SCHADLER: njection, Your Honor, relevancy.
15 JUDGE CARISSIM: Well, we've had testinony about that.
16 Al right, I'll permt that question. Overruled.
17 THE WTNESS: Can you ask the question agai n?
18 BY MR FAYE:
19 Q You didn't begin at your new job until after you left
20 Kelly's, correct?
21 A Yes. Because | went to themand said, look, I"mgoing to
22 conplete working here and | knew that -- when sonmeone hires
23 you, you're filling a position that they're counting on you.
24 So when | was asked, hey, can you fulfill and help us until we
25 get through this period, which is expected to be a very busy
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1 period of the major college there, | felt obligated to say yes,
2 | wll help get through this period; once that period has
3 subsided, | will go and start the orientation for nmy job that I
4 have chosen to take and let go of Kelly's.
5 Q Weren't you aware that from what your comments are that
6 the busiest season was May and the begi nning of June of 2015
7 when classes were w ndi ng down and graduati on was occurring?
8 MR. SCHADLER:  (Obj ection, relevancy.
9 JUDGE CARISSIM: Wat is the relevance of this question,
10 M. Faye?
11 MR. FAYE: Well, | think that her departure reasons are
12 questionable. She's painting herself as saving Kelly's, when
13 actually she left themin a lurch, |ike dunping themright
14 before the busy season.
15 JUDGE CARISSIM: 1'mgoing to sustain the objection.
16 This case involves the term nation of Ms. Helns. It doesn't
17 involve the reasons why Ms. Heyward left, so I'"mgoing to
18 sustain the objection.
19 MR. FAYE: There's a lot of testinony about why she was
20 leaving Kelly's.
21 JUDGE CARISSIM: If you want to ask that question, |'IlI
22 let you ask it.
23 MR FAYE: Well, tone it's all part and parcel, but I
24 understand your ruling. 1'Il go on.
25 BY MR FAYE
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Q Ms. Heyward, isn't it a fact that you didn't |ike any of
t he enpl oyees of Kelly's?

A That's not true.

Q Do you recall -- did you feel that the enpl oyees of

Kelly's were very nean?

A Sonme of them

Q VWho?

A | didn't think Robin was really nice. | didn't think --
Q Did you think she was very nean?

A Like I"'man adult so | don't gauge nean anynore. | find

that | gauge unpl easant nore than | woul d gauge nean, because
mean doesn't have anything to do with whether | stay or not.
felt that there were people there who were unpl easant.

Q Who?

A | felt that Robin was unpleasant. | felt that Kris, who
was al so a co-worker, tended to be --

Q Kris Fl ood?

A |"msorry?
Q The woman, Kris Flood, or the male, Chris Healy?
A The woman.
Kris Flood. GCkay, go ahead, Kris you thought was, go
ahead?

A Right. Really, those were the two people that | felt Iike
were unpl easant to really be around. | didn't really think

that -- | think that things | already testified about were nean
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actions. D d | think that Robin was a nean person? | don't
think that Robin is a mean person. | think that she was very
frustrated about things and it wasn't com ng off positively.
But | al so had discussions that weren't nean di scussi ons.
Q Do you recall giving an affidavit to Christy Bergstresser
that you dated Decenber 1, 2015?
A | remenber tal king on the phone.
Q Do you renenber signing your nane to an affidavit, to a
st at enent ?
A Yes.
Q Do you renenber indicating to her that when you began
wor ki ng at Kelly's, the enpl oyees were very nean?
A That's the person --

MR. SCHADLER: Qnj ecti on.

JUDGE CARISSIM: Wen you hear objection, then you have

to wait until | rule onit. GCkay? If | say overruled, that
means you can answer. |If | say sustained, don't answer. All
right?

THE W TNESS: kay.

MR. SCHADLER:  Your Honor, | have never been provided
copies of the statenent. And if there is going to be reference
toit, | appreciate the Board rules, but if they're going to
reference a statenment for any purpose in hearing, | would like
an opportunity to review the statenent so that I'd have a fair

opportunity to either redirect the witness if it cones back to
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me or in sonme way be able to test the veracity of the
statenents that he's maki ng about that docunent.

JUDGE CARISSIM: So far the witness has al ways, when
there's been a reference to a statenent, they've indicated
that's correct. But the first tinme that doesn't happen then
you're going to have to mark that affidavit as an exhibit. And
then you're going to have to -- whether you introduce it or
not, | don't care, but if we're going to have any substantive
use of the affidavit or if you're going to attenpt to use any
part of that affidavit to inpeach a witness' testinony, then it
has to be marked as an exhibit for identification and counsel
has to be shown that in case there is any use of the affidavit
to ensure that the use is correct and that any statenents read
fromthe affidavit are in fact accurate.

MR. FAYE: Do you recall indicating -- |I'd reserve
commenti ng, Your Honor, because | don't think that that's
accurate based on the rules and regul ati ons of the Board. She
is not a government witness that | called. | think there is a
di stinction under the rules, but still we haven't gotten there
yet anyway.

JUDGE CARISSIM: Right.

MR, FAYE: And | was in the mddle of a question and
perhaps you will renmenber her --

JUDGE CARISSIM: | have a question. Do you renenber

signing an affidavit?
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THE W TNESS: | do.
JUDGE CARISSIM: Do you renmenber who you gave it to?

THE WTNESS: | put it in the mail.
JUDGE CARISSIM: Mark that for identification. | want
this witness to -- | want to be ensured that's her affidavit,

if she recalls giving that affidavit.

MR, SCHADLER: And | would |ike an opportunity to | ook at
it as well, if it's to be shown to the w tness.

MR. FAYE: It wasn't ny intention, Your Honor, to put this
affidavit in as an exhibit.

JUDGE CARISSIM: Well, if you're going to use the
affidavit, then everybody else is very clear about the
affidavit. |1'mnot satisfied that this witness is as clear, so
| want the affidavit marked for identification and | want you
to authenticate it with this witness so |I'msatisfied that it's
her affidavit. And then we'll go fromthere. So what GCeneral
Counsel exhibit do you want to mark this?

MR. FAYE: Are you suggesting as part of your decision,
Your Honor, that | need at this point to show the affidavit to
Respondent's counsel ?

JUDGE CARISSIM: Like any other docunment, if you're going
to have it authenticated, he needs to at |east see it.

MR. FAYE: | wasn't asking for it at this tinme to be
aut henti cat ed.

JUDGE CARISSIM: But I am You can't ask any further
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guestions until you authenticate it properly for ne.

MR FAYE: 1'd like totalk to -- I'dlike to go off the
record so | can speak to upper nmanagenent.

JUDGE CARISSIM: Al right, let's go off the record.

(O f the record.)

JUDGE CARISSIM: M. Faye, are you ready to proceed?

MR. FAYE: Yes, | am Your Honor.

JUDGE CARISSIM: \What do you choose to do with the
affidavit?

MR. FAYE: Your Honor, | felt like I was in the initial
stages only of questioning the witness to see if she recalled
what she gave to the affidavit. |[If you -- so that was ny
intention, that's what I'd like to do. |If you feel that that's
not the best thing under the circunstances or at this point
that you feel that you want that affidavit in already then --

JUDGE CARISSIM: | don't want the affidavit into
evidence. | want to nmake sure if you're going to refer to the
wi tness' affidavit that the witness says that's ny affidavit.
kay?

| want her to | ook at the signature, and the date, and the
docunent and just to authenticate that, yes, that's ny
statenent. Then you can go through, you can use it to refresh
recollection. You can ask a |eading question. But if you're
going to read fromthe affidavit then Counsel has to have a

copy of it and counsel has to nmake sure that any readi ng of
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statenents fromthe affidavit is accurate.

MR. FAYE: O course, | did refer to affidavits for the
two 611(c) w tnesses.

JUDGE CARISSIM: R ght. And they said, yes, | gave an
affidavit. But this witness' testinony is a little bit
different in ny viewand this is -- | think this is different.
And | just want to make sure before we go farther that -- |
don't see the problemw th having a witness assure us all that,
yes, that's in fact ny affidavit that you're asking ne
guestions about.

MR. FAYE: Certainly not. But may | just say, Your Honor,
respectfully, it wasn't ny -- you have to realize it was not ny
intention to put it in as an exhibit. And even short of that,
it wasn't nmy intention to turn it over to counsel for
Respondent at any point really.

JUDGE CARISSIM: | don't know what you're going to do
with that affidavit and I don't think really you know at this
point. It depends on the witness' answer. Correct?

MR, FAYE: Yes.

JUDGE CARISSIM: And that's the thing. Once we get to
the point of using the affidavit substantively, | have a
procedure that | use. | will explain that to you when |I get to
it, but it involves you reading the affidavit and not the
witness, if you get to that point, because you have it, you

read what's in there, if you think that it's necessary to read
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1 sone portion of the affidavit. And counsel looks at it and if

2 there is sone disagreenent I'll resolve it.

3 But at this point, we're back at square one and before we

4 have any further questions about you reading fromthe affidavit

5 and asking the witness is this true, let's nmake sure it's her

6 affidavit. That's all | want to do, at this point.

7 MR. FAYE: And in doing so you want ne to give a copy to

8 counsel for Respondent.

9 JUDGE CARISSIM: To look at. Not to copy it. Not to use
10 it. Rule 613 says that the adverse party as a right to | ook at
11 a docunent if you're going to use a prior statenent. And
12 you're using a prior statenent.

13 MR. FAYE: Well, | guess under the rules as to when you
14 need to show an affidavit to the other side, | was talking

15 about 102.118(b)(1) and (2).

16 JUDGE CARISSIM: No, this isn't Jencks. You' re not

17 producing the affidavit. This is authenticating an affidavit.
18 You may use it in sonme fashion. And if you use the affidavit,
19 counsel has a right to nake sure that whatever quote, if you
20 get to that point, fromthe affidavit is accurate. That's al
21 |I'msaying. He doesn't get the copy of the affidavit for his
22 purposes. He can't nmake -- all he gets to do is look at it, at
23 this point. And if you introduce part of it, thenit's

24 identified, then we go into the normal rules that apply when
25 part of a document is introduced. And I'll address all that if
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we have to. But | don't think it's that conplicated, M. Fay
["mjust -- | want to nmake sure this witness says that's her
affidavit. And then you can do what you want with it.

MR. FAYE: May | ask her a couple of questions before I
get into the affidavit?

JUDGE CARISSIM:  You may.

MR FAYE: And if | have to reach the affidavit, 1"l
certain do as you advi se.

JUDGE CARISSIM: Al right, very good.

MR. FAYE: Are we on the record?

COURT REPORTER:  Yes.

JUDGE CARISSIM: W are on the record.
BY MR FAYE:
Q Ms. Heyward, did you feel that when you began worki ng at
Kelly's that the enpl oyees were very nean because they felt
they were going to | ose their hours?
A Speci fic enpl oyees, yes.
Q Now | don't want to | ead you. You nentioned Robin Hel ns
and you nentioned Kris.
A Yes.
Q Are you aware that Kris' last nanme is Flood, the fenale

bartender is Kris?

213

e.

A | don't recall really learning anyone's |ast nanes there.

Q May | ask who el se you were referring to when you said

sone enpl oyees?
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A In terns of scheduling and how t he negative energy from
t hat .
Q Ckay.
A Robin and femal e Kris.
Q Yes. May | ask, as | recall, did you have conversations
wi th Sarah O ark?
A Last nanes, | don't renmenber, but there was --
Q well, ny --
JUDGE CARISSIM: Let's let the wi tness answer.
THE WTNESS: There was a Sarah that worked there. |
believe | worked one shift with her. She left. She noved.
JUDGE CARISSIM: You may proceed.
BY MR FAYE:
Q Are you aware of a Sarah that left Kelly's on May 17,
2015, to go to New York Cty, to take another job?
A Yes.
Q You nentioned about training. 1Is it correct that you were
trained -- you had sone training fromRobin Helns, is that
correct?
A Yes.
Q But on your very first day of training, do you recall your

trainer that very first day was actually Sarah?
A There was a day shift | renenber not making the whole
shift due to issues with ny child. So it wasn't like |I didn't

really technically train. But, yes, | was there with Sarah.
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1 Q When you were there with Sarah, do you recall Sarah

2 conplaining to you about shifts, about the topic of shifts and
3 schedul i ng?

4 A | do renenber Robin was not the only one who conpl ai ned.
5 Sarah also did feel as though -- she also had not so nice

6 things to say about Ryan. She didn't think that he was -- that
7 was our manager, that he was equi pped for the position. And

8 she really wasn't negative, though. She really expressed the
9 fact that she was -- like what | really renmenber about Sarah
10 was that she described herself as a nomad, that she had noved
11 several tines, and that this was just -- she didn't like to

12 stay in one place. And so her noving to New York was just her
13 noving to New York because she wanted to nove to New York. Her
14 noving to New York had nothing to do wth Kelly's. She was

15 going to be graduating from school --

16 Q  Yes.

17 A -- and that this was just a job that she was hol ding onto
18 until she finished school. She actually made a coment where
19 she said that shifts were going to be opening up because she
20 was no |longer going to be there.

21 Q Ri ght .

22 A And so she really didn't care what was happening there

23 because she was goi ng away.

24  Q In fact, do you recall her calling Ryan Henry to you a

25 weasel ?
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A She did nicknane himthat, yes.

Q Do you recall on the first day when you were dealing with
-- you were working with Sarah, of her telling you that she had
no respect for M. and Ms. Mtchell, that's Angie and Gene?

A | do recall her saying that she didn't have any respect
for Ryan. As to recalling her saying she didn't have any
respect for Angie or Gene, | don't recall that.

Q Do you renenber on the second day of training with Robin
Hel ms about confirmng with Ms. Helns what Sarah Clark had told
you about problenms with shifts, scheduling the shifts?

A | remenber sharing with Robin the nicknane that Sarah gave
to Ryan and kind of chuckling about it. And Robin kind of

sayi ng, yeah, that is a nicknane that they have for Ryan, that
he was in to real estate or sonething else and he was only
supposed to be there for a short anount of tine. That he was
brought in because there was another manager who |left on
maternity | eave and that he was only supposed to be there for a
short tinme and that that girls who was on maternity | eave chose
not to cone back. And so that's how Ryan got his long-term
position there. And that he just wasn't qualified and so Sarah
di d not have any respect for him She didn't think he did a
good | ob.

Q Did Sarah indicate the name that Ryan Henry's predecessor
who was out on maternity was Kristin Lang?

A | would honestly tell you I don't recall. The
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conversation was literally very --

JUDGE CARISSIM: No, he just asked if you renenbered his
-- i f he ever said her nane.

THE W TNESS: Ckay, | don't renenber.

JUDGE CARISSIM: You answered the question.
BY MR FAYE:
Q Thank you. Do you recall talking with Robin Helns on your
second day about shift scheduli ng because both of you have
children
A Ri ght .
Q Do you recall that?
A Yes.
Q Do you recall being thankful to -- give ne one second. Do
you recall telling Ms. Helns on the second night of training
that you appreci ated everyone's honesty or you appreciate
Sarah's honesty and Robin's honesty regarding inconsistency in
schedul es and shifts at Kelly's because you have a son to
support ?
A | do.
Q Do you recall telling Ms. Helns that you were going to
quit because you -- excuse ne one second. Do you recal
telling Ms. Helns that you were quitting because you were going
to another bar to work and you were | eaving Kelly's because you
didn't like the customers?

A No.
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Q Do you renenber saying anything to her about the custoners
negativel y?

A Do | recall saying sonething specifically? No.

Q No, nothing specific to Ms. Hel ns about not caring for the
cust oners?

A No.

Q Is it correct that you felt, Ms. Heyward, that fromthe
nmoment you got to Kelly's that you got the conplete cold

shoul der from every enpl oyee?

A No.

Q Did you shortly and al nost inmediately after becom ng

enpl oyed by Kelly's continue to | ook for other work?

A Yes.

Q Do you feel that your -- that you had a very bad personal
relati onship with Robin Hel ns?

A | don't feel | had a personal relationship.

Q After you left or even while you were an enpl oyee, for
quite sone time is it correct that you were Facebook friends

wi th Robin Hel ns?

A Robi n, we were Facebook friends. Before I left, I
expressed the fact that | couponed. It was one of the ways I
was able to provide for ne and ny son. She said that she
didn't know that | actually knew how to do it and she wanted ne
to teach her. And | renenber expressing that if she had

actually taken the tine to learn who | was as a person she
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1 would have known that. But she didn't really care about

2 learning who | was as a person, but | tried to |like extend

3 teaching her anyway so | befriended her on Facebook. | was

4 | eaving.

5 Q Did you becone Facebook friends before you left Kelly's?
6 A | woul d assunme so, because | don't know her |ast nane,

7 soO --

8 Q Did that continue until recently?

9 A | have no idea. | don't really pay attention. | have
10 5,000 friends on Facebook.

11 Q | see. Do you recall on your second night of training
12 with Ms. Helns, do you renmenber her giving you a tip, giving
13 you noney that was tip noney at the end of training?

14 A Yes.

15 Q May | ask was that about $20 or was it $207?

16 A It was either $10 or $20, | don't recall the exact anmount
17 but she did tip ne.

18 Q | see. Is it correct you' ve worked as a bartender before
19 Kelly's, is that correct?
20 A Yes.
21 Q Isn"t it true that's very unusual for --
22 A Not at all.
23 Q Wel |, hear the question, please, first. | just want to
24 know if it was very unusual for a trainee to receive part of
25 the tips at that point.
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A Not at all.
Q Not in your experience?
A No. | would always tip a trainee. | would feel guilty to

have soneone sitting there working, especially if they're doing
an equal or sem -equal portion of work that may increase ny tip
bucket, | feel they deserve a portion, maybe not what | get but
they deserve it and | would always tip a trainee.

Q | hear you.

A And | think nost people woul d.

Q Did Sarah Cark give you a tip after the first day of
traini ng?

A She didn't make anything. It was a daytine and | wasn't
really there but for a short period of tine.

Q So is the answer no?

A No.

Q Thank you. Do you renenber talking with a bartender naned
Troy about -- do you renenber you and Troy agreeing that the
staff at Kelly's was very unhappy?

A | remenber Troy is the guy that | said was the nale

enpl oyee behind the bar when there was Chel sea, Troy, Kris, and
Robin. Troy is the person that said do you see how they're
giving you dirty |ooks at the other end of the bar and I said I
don't care.

Q Do you recall, is it correct that you viewed Kris, one of

t he bartenders, as very nitpicky?
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A Yes.

Q Is it correct that there were other, besides Robin and
Sarah, that there was other fol ks involved in your training?

A No.

Q Is it correct that you felt that other enployees talked
about you and whi spered about you, and that was one of your
conpl ai nts about working at Kelly's?

A Not that | felt |ike people whispered or tal ked about ne.
| expressed to Angie when | tal ked to her on the phone the
evening that | had worked with Troy, Kris, and Robin, and that
there was a negative energy comng fromthe other side of the
bar. And that Troy and | both witnessed it. And that it
didn't feel good.

Q Do you recall Angie calling you after you no | onger worked
at Kelly's to find out nore about why you left?

A No. | told Angie exactly why | was going the first time |
tal ked to her.

Q How | ong before you left was that?

A Weeks. Because, like |I said, Ryan needed hel p and Angie
and Gene needed help. | knewthat | cane in to be hired there
so | wasn't going to just drop them That's not the type of
enployee I am | actually told themthey had the right to cal
me and ask ne to work until they didn't need ne. So | actually
was conmuni cating with Ryan especially until Ryan said | wasn't

needed anynore and that's when | stopped working at Kelly's.
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Q Do you renenber conplaining to Ms. Helns that you thought
that Kris was tal king about you?

A | f anything I m ght have been trying to find out what was
being said on the other end of the bar because | never worked
with Kris when Robin wasn't there, except for ny very | ast
shift. But Robin was already gone by that point. She was no

| onger enployed there. And that was a Saturday day shift.

Q In regards to your conments about the incident with Robin
Hel s and you said two African American wonen, isn't it correct

the incident actually involved one black fenal e enpl oyee --

cust oner ?
A No, it was two. And one of themused a credit card and
the credit card was on the -- or the tip was on the credit

card. There were two girls. They were with four other people,
so there was a total of six. They sat at the wi ndow |ike right
on the other side of Lancaster going up and down. The ot her
people got there. And they really didn't drink nmuch. They
were cel ebrating graduating fromschool. They got |ike two
drinks a piece. Then they cane and closed out their tab. And
the irony of it was one of the black girls cane back and was
like all over a white guy and she was still working there at
that point, and on the bar with me, and I was |ike | guess she
doesn't have a problemw th white people. And | renenber
maki ng that comrent because she said -- Robin said to nme naybe

the only reason you got tipped was because you' re bl ack, too.
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Q You referred to -- excuse me one second, Your Honor.
JUDGE CARISSIM: Of the record.
(O f the record.)
JUDGE CARISSIM: M. Faye, you nay proceed.
MR. FAYE: Thank you very nuch, Your Honor.
BY MR FAYE:
Q There was a Lisa, do you recall a Lisa who worked there
for a day?
A No.
Q You referred to an enpl oyee who worked for a day.
A | don't know what her nane was.
Q The enpl oyee who you referred to worked for a day, do you

recall that she was trained by Kathy Karter --

A | don't recall.
Q -- and not by Robin?
A | don't recall. | remenber her telling or Robin telling

me about it.

Q Tel ling you about ?

A The training. The girl was hired right around the sane
time | was hired. The only reason | know that the girl trained
was because Robin told ne.

Q Do you recall, and thinking back, I knowit's a while, do
you recall thinking back that it may have been a situation
where Ms. Hel ns showed around one bar area to this enpl oyee but

the training was actually by anot her person?

BURKE COURT REPORTI NG LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470

(973) 692- 0660
358a



Case: 16-4300 Document: 003112308468 Page: 324  Date Filed: 08/2®/2017

O [e¢) ~ (o] ol BN w N =

N NN NN R R R R R R R R R R
(6] I w N - (@] © (o] ~ (o)) ol ENN w N - (@)

224

MR. SCHADLER:  Qbj ection, Your Honor. |It's a conpound
gquestion and it's vague.

JUDGE CARISSIM: It is. And what's the rel evance of
this? W're pretty far afield, in ny view

MR FAYE: Well, | think it has to do with just
creditability and nmenory of it. | think there's holes.

JUDGE CARISSIM: You' ve had a ot of tinme to devel op
that. |1'mgoing to sustain the objection.
BY MR FAYE:
Q Do you recall telling Ms. Mtchell that she needed to get
rid of her staff?
A | recall telling Angie that changes needed to be nmade with
the staff. | referenced things Iike uniformand other things.
Q What about the personnel, do you renenber suggesting to
her that she should dunp her entire staff?
A No. | did not tell her to dunp her whole staff, but I did
tell her that refusing to serve clientele was going to get rid
of your clientele.
Q Did you suggest to her that any particul ar people should
be let go?
A | didn't tell her that any specific people should be |et
go. | did refer to the fact that I had a | ot of managenent
training and that there were things that | saw that | didn't
think were acceptable. And | gave her suggestions as to things

that | thought would be helpful if she chose to |ike nmake sone
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1 changes that woul d perhaps make things better for her bar and
2 the enpl oyees.

3 (Pause.)

4 JUDGE CARISSIM: Let's go off the record.

5 MR. FAYE: Thank you, Your Honor.

6 JUDGE CARISSIM: Tell ne when you're ready, M. Faye.

7 (O f the record.)

8 BY MR FAYE:

9 Q Do you recall walking in on a conversation between M.

10 Helns, Ryan Henry, and another enpl oyee?

11 A s that the question?
12 MR. SCHADLER: (njection, vague.
13 JUDGE CARISSIM: 1'mgoing to sustain the objection.

14 Could you ask a nore precise question?

15 MR FAYE: | wll.

16 BY MR FAYE:

17 Q Do you recall a conversation between -- that you were

18 present for between Robin Hel ns, another enployee, and Ryan

19 Henry, the manager, about shifts?

20 A Were in the restaurant? | nean, I'msorry, | don't know

21 if | can ask questions, but --

22 Q In the basenent.

23 A | do renmenber com ng downstairs in the basenent. |

24 renmenber just saying earlier that -- | don't knowif | said it
25 earlier, at this point. | came downstairs for just a couple of
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1 seconds. It was right when | started training. | nentioned
2 the fact that Robin was concerned about her shift scheduli ng,
3 that new enpl oyees were not supposed to affect her scheduling.
4 | canme down for like two seconds. | think that I was supposed
5 to get an enpl oyee nunber or sonething. And then I went back
6 upstairs and Robin told ne, because it was Kris, Ryan, and
7 Robin, that she had been downstairs with Kris to talk to Ryan
8 about their scheduling.
9 Q Yeah.
10 A And they did not want their schedules affected by any
11 newconers, that they wanted an assurance that -- well, Robin
12 said to nme she wanted to be ensured that no one new was goi ng
13 to take any shifts away from her.
14 Q Is the Kris that you're referring to --
15 A Female Kris. That's the only Kris I recall.
16 Q Ckay, thank you.
17 MR. FAYE: Your Honor, may | have a nonent to decide
18 whether to do sonething here with the affidavit or |eave it be.
19 JUDGE CARISSIM: Of the record.
20 (O f the record.)
21 MR. FAYE: |1'mgoing to show the affidavit now
22 JUDGE CARISSIM: Let's have the affidavit marked. \Wat
23 nunber do you want to give it?
24 MR FAYE: 6.
25 JUDGE CARISSIM: Yes, you have no GC-6. (kay, GC-6.
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1 (CGeneral Counsel's GC-6 identified.)

2 MR. FAYE: Your Honor, if | may, | just want to explain on
3 the record one thing about the affidavit. There was a -- the
4 board agent sent a letter, a cover letter with the affidavit, a
5 draft affidavit, to the witness. And Ms. Heyward, on the back
6 of the letter, she added sone comments from which she

7 initialed. And to me, nothing too technical about it, | take
8 it as part of the affidavit.

9 JUDGE CARI SSIM: Absol utely.

10 MR. FAYE: | just want to point out that it was on the

11 back of the letter.

12 JUDGE CARI SSIM: Thank you very nuch.

13 MR. FAYE: It was outside of the affidavit from It was
14 not between --

15 JUDGE CARISSIM: It's clearly the witness has adopted it
16 from--

17 MR. FAYE: It was not between her nanme and the signatures,
18 this addition, so | took it as a part.

19 MR. SCHADLER: Yes. As |long as she authenticates it, Your
20 Honor.

21 JUDGE CARISSIM: | agree with that conpletely. All

22 right. This is GC-6, okay, you nay proceed.

23 MR. FAYE: You know, Your Honor, you said | really don't
24 have to put it in --

25 JUDGE CARISSIM: Correct.
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1 MR. FAYE: -- as a docunent, that | could just showit to
2 her.
3 JUDGE CARISSIM: Right, to have it authenticated to nmake
4 sure. Then if you have questions, you can go fromthere.
5 MR. FAYE: | would like rather to do that than mark it as
6 a CGeneral Counsel exhibit.
7 JUDGE CARISSIM: Anything that's shown the witness has to
8 be marked in ny courtroom
9 MR. FAYE: Oh, okay, that's fine.
10 JUDGE CARISSIM: So it's GC-6. And you can ask the
11 witness questions about GC-6 to authenticate it.
12 BY MR FAYE:
13 Q Ms. Heyward, can you please take a | ook at the signature
14 at the bottom of Page 2. |Is that your signature?
15 A Yes.
16 Q And are those your initials on the bottomof Page 1 and
17 the bottom of Page 2?
18 A Yes.
19 Q On the extra paragraph that's just on a sheet by itself,
20 the third page, are those your initials as well?
21 A Yes.
22 Q And the bottom of Page 2 indicates that the board agent
23 who took the affidavit is Christy, GHR-I1-S-T-Y, Bergstresser,
24 that was spelled on the record before. |Is that correct? Do
25 you recall talking to her on the tel ephone to give this
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af fidavit?
A | did talk to her on the phone, yes.
Q And taking a |l ook at the affidavit on the first page,
second line, do you recall, now taking a | ook and readi ng that

second sentence --

JUDGE CARISSIM: First, are you going to refresh
recol | ecti on?

MR FAYE: Yes.

JUDGE CARISSIM: Ask her to read --

MR. FAYE: The second sentence.

JUDGE CARISSIM: Read it to yourself and tell us when
you' re done.

THE WTNESS: The second sentence on the second page?

BY MR FAYE:
Q Well, no, on the first page, the first sentence -- |
shoul d say the second sentence. M. Heyward, | want to cal

attention to the paragraph that began with | worked as a

bart ender.
A Ri ght .
Q | would Iike to call attention now to the paragraph the

ni ght | began working there.

A Yes.

Q Do you recall nowis it accurate that when you began
wor ki ng at Kelly's that the enpl oyees were very nean because

they felt they were going to | ose hours?
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1 A | felt as though, yeah, | felt like they weren't nice and
2 they expressed that they were worried about their hours.

3 Q Wul d you agree with sentence that's in the affidavit?

4 MR. SCHADLER:  Your Honor --

5 JUDGE CARISSIM: Well, holdit. If you're going to use
6 it to refresh recollection, you have the person read it, you

7 take it back, you ask a question, right? |If you don't get the
8 answer you think is appropriate, then you go onto the

9 affidavit. But if you're really using it to refresh

10 recollection that's the way we're going to do it.

11 MR. FAYE: Yeah, okay. True.

12 JUDGE CARISSIM: Now if you're using it to inpeach her,
13 that's when you read fromthe affidavit. | don't need the

14 witness to read fromthe affidavit. You have the affidavit.
15 You can read it, but put it in quotes if you read fromthe

16 affidavit. |If you think there is sonething in the testinony
17 that you feel the need to inpeach or that you think is

18 sonehow - -

19 MR. FAYE: It's for inpeachnent purposes, so therefore I
20 will just quote that second sentence.
21 JUDGE CARISSIM: Al right. W don't need -- it's
22 authenticated. W're going to have you take the affidavits
23 back. | guess | will keep mine for now. No, counsel gets to
24 keep it if you're going to use the affidavit if you' re going to
25 quote fromit because he needs to nake sure it's accurate.
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Ckay?

MR. FAYE: Take them back fromthe court reporter?

JUDGE CARISSIM: No, no. Fromthe court reporter,
because it's not introduced, and fromthe w tness because it's
her affidavit. W want to --

MR FAYE: If | may | eave one here because |I'm going to be
aski ng ot her questions and going back and forth.

JUDGE CARISSIM: You certainly may.

MR. FAYE: So if | may just turn it over.

JUDGE CARISSIM: Let ne put it this way, the wtness has
authenticated the affidavit.

MR, FAYE: Yes.

JUDGE CARISSIM: If you think there's inpeaching
statenents in there just read it into the record, because now
|"msatisfied it's her affidavit. GCkay? W don't need to have
her keep going back to the affidavit. The affidavit is
aut hent i cat ed.

COURT REPORTER: So it's not going to be an exhibit?

JUDGE CARISSIM: | don't know that yet. Not now.

MR. FAYE: |'mnot planning on introducing it. But, Your
Honor, just for the sake of tine and | realize that it's late,
if | read the statenents that are of concern to ne in the
record, you're asking then for her to --

JUDGE CARISSIM: There's been so nuch testinony on this,

on these issues, just read in what you think is contradictory
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1 and you can argue to nme in your briefs whether it is or not.
2 But that's the way we're going to do it.
3 MR. FAYE: (kay, fine.
4 JUDGE CARISSIM: Everything you're going to go over
5 you've covered several tinmes. It's been on direct. |It's been
6 on cross. So go ahead.
7 MR. FAYE: | hear you. Thank you very nmuch. Does this --
8 JUDGE CARISSIM: So when you quote, you have to tell us
9 the page.
10 MR FAYE: Yes, Page 1.
11 JUDGE CARISSIM: There's no |line nunbers on here. Gve
12 us sone direction. Say quote and then end quote. Ckay?
13 MR. FAYE: | amlooking at Page 1 with the paragraph that
14 began with "I worked as.” And | amquoting for inpeachnent
15 purposes the next |ine which says, "Wen | began working there,
16 the enpl oyees were very nmean because they felt they were going
17 to lose hours.” | amalso for inpeachnent purposes |ooking to
18 the very next sentence, "Fromthe nonent that | got there, |
19 got the conplete cold shoulder fromevery enployee.” So |'ve
20 read those two direct quotes.
21 JUDGE CARISSIM: And that's end quote after "every
22 enpl oyee. "
23 MR. FAYE: Yes. Yes, beginning of the quote, "Fromthe
24 nmonment | got there,” to the end quote, "I got the conplete cold
25 shoul der from every enpl oyee. "
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1 Al so | ooking at Page 1, in the |last paragraph on Page 1
2 that begins with "One night," the second sentence says, quote,
3 "Apretty black patron sat at the bar; the trainer stated 'I am
4 not going to wait on her.'" This has to do with, Your Honor,
5 +the testinony of the witness that there were two --

6 JUDGE CARISSIM: | know what it goes to, sir.

7 MR. FAYE: Oh, okay. Ckay.

8 JUDGE CARISSIM: 1've listened to the testinony. You

9 don't need to tell ne.

10 MR. FAYE: Okay. And on Page 1, she -- I'mcalling

11 attention to the last two full sentences of Page 1, which is,
12 quote, "She stated I'"mnot waiting on that black girl, she

13 doesn't tip. It was very obvious that she was being raci st

14 against the patron,” end of quote.

15 Turning to Page 2, Your Honor, I'mcalling attention here
16 for inpeachnment purposes to the first full sentence, quote, "I
17 told Angie that | felt that she needed to get rid of her

18 staff,"” unquote.

19 Al so, the beginning of Sentence 3, well, the second full
20 sentence on Page 2 where it says, quote, "I told Angi e about
21 the interaction where the trainer refused to serve the bl ack
22 patron,"” it continues on, but I'm/looking at that part of the
23 sentence of the quote.

24 Looki ng much further down the page, Your Honor, it is the
25 sentence that begins with "another fermale bartender.” | am
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quoting the sentence toward the end of Page 2 that says, quote,
"Anot her femal e bartender and the bartender who trained nme were
al ways tal king about nme and whi spering about ne," unquote.

And the next sentence which says, "Another male, Troy,
bartender, and | agreed that the staff was very unhappy,"”
unquot e.

MR. SCHADLER: At this point, may | just recommend that we
admt the entire docunent? W' ve read 60 percent of it.

JUDGE CARISSIM: M. Faye, again, that's up to you, M.
Schadl er, but the other side when you use an affidavit and the
other side feels that for me to understand the context the
docunent has to cone in, that's what I'"'mgoing to do. And a

lot of it has cone in.

MR. SCHADLER: 1'd nove for its adm ssion.
JUDGE CARISSIM: I'mgoing to admt, well, we're going to
wait for you to get your turn. But I'Il tell you right now I'm

going to admt it because we read half of it into the record
al r eady.

MR, FAYE: Excuse ne, Your Honor.

JUDGE CARISSIM: Yes.

(Pause.)

JUDGE CARISSIM: Anything further, M. Faye? And you
don’t need to read anything further because |I've already told
you I'"mgoing to introduce the whole thing when M. Schadl er

makes the notion, when he gets his turn.
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MR. FAYE: You've already nade a ruling, Your Honor, so --

JUDGE CARISSIM: | have.

MR. FAYE: | hear you.

JUDGE CARISSIM: Al right. Are you finished?

MR, FAYE: That's it.

JUDGE CARISSIM: Al right. M. Schadl er?

MR. SCHADLER: Move to admt the docunent, Your Honor.

JUDGE CARISSIM: General Counsel's 6 is admtted.

MR. SCHADLER  Thank you.

(CGeneral Counsel's GC-6 received.)

JUDGE CARISSIM: And the basis for it is a rule that
i ndi cates that when portions of an affidavit or any prior
statenent having been read into the record, the other side has
the ability if they feel that in order for ne to understand the
proper context of those statenents that were used to inpeach
the entire docunent should cone in.

In this case, over half the docunment was read into the
record. So | think certainly the context of it, for ny
purposes, is better understood by adm tting the whol e
affidavit. That's the basis for my adm ssion of it.

MR. SCHADLER:  Thank you.

JUDGE CARISSIM: Do you have any redirect?

MR. SCHADLER: 1'mgoing to be as brief as brief can be.

JUDGE CARISSIM: Thank you, sir

MR. SCHADLER: | will be as focused as | can be.
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1 MR. FAYE: Based on what you're representing, Your Honor,
2 1'mnot objecting.

3 JUDGE CARISSIM: Al right, thank you very nmnuch.

4 REDI RECT EXAM NATI ON

5 BY MR SCHADLER

6 Q Chel sea --

7 A Yes.

8 Q -- going to your phone conversation with Angie, did you

9 express concerns about Robin finding out that you had provided
10 this information to Angie?

11 A Yes.

12 Q What did you tell Angie?

13 A That | asked her to please not share the information that
14 | had expressed because | didn't want it to -- | didn't want it
15 to be a negative thing directed solely towards Robin. That I
16 just didn't want to be a bad person about it. | was sharing ny
17 concerns as to why | wanted to | eave.

18 Q And in looking at the exhibit that was just admtted,

19 specifically when you say that all the enpl oyees -- that every
20 enpl oyee was, when you got the cold shoul der, were you

21 referring to specific people?

22 A Yes.

23 Q Who were you referring to?

24 A Well, especially the fact that | say fromthe nonent | got
25 there, Robin was the nmain person that | trained with fromthe
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gate or the beginning. And | felt like it was negative energy
fromthe first day that | worked w th Robin.
Q Was there anyone el se you were referring to when you said
every enpl oyee?
A The first day that | actually worked with Kris was a
night, it was a Thursday ni ght when we had the people in, and
so that was the next person that | felt was the negative
per son.
Q Anyone ot her than Kris or Robin?
A No.

MR. SCHADLER: Your Honor, with that, as prom sed, nothing
further.

JUDGE CARISSIM: Thank you very nmuch. | take it then
t hat --

MR. FAYE: Not hi ng, Your Honor.

JUDGE CARISSIM: Nothing further. M. Heyward, you are
excused as a witness. Thank you very nuch.

MR. SCHADLER: May she be rel eased from her subpoena, Your
Honor ?

JUDGE CARISSIM: Yes.

MR. SCHADLER:  Thank you.

JUDGE CARISSIM: You are rel eased fromyour subpoena.
You are finished with this hearing.

THE W TNESS: Thank you

(Wtness excused.)
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JUDGE CARISSIM: Ckay. Wth that, we are off the record.

As | said, the official start of the hearing tonmorrow will be
10:00. If people can get here earlier and everybody is here,
if it's 9:45 or thereabouts, we will start. But I'mgoing to
make it clear that if people get delayed and they' re not here
until 10:00, that's the official start of the hearing.

(Whereupon, at 6:47 p.m, the above-entitled matter was
adj ourned, to reconvene on Thursday, March 24, 2016, at

10: 00 a. m)
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